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tha Code of Federal Reguiations, which s
published under S0 tiles pursuant 10 44
U.S.C. 1510,

The Code o! Federal Regulations is sold
by the Superimtendemt of Documents.
Prices of new books are listed in the
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woek,

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
|Docket No. 85-311]

Gypsy Moth Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Affirmation of interim rule.

suMMARY: This document affirms
without change an interim rule
published in the Federal Register on
October 24, 1984 which amended the
"Gypsy Moth and Browntail Moth"
quarantine and regulations by
designating a previously nonregulated
arca in Lane County, Oregon, as a gypsy
moth high-risk area. The quarantine and
regulations impose restrictions on the
interstate movement of certain articles
from gypsy moth high-risk areas and
gypsy moth low-risk areas. This action
is necessary in order to prevent the
artificial spread interstate of gypsy
moth,

EFFECTIVE DATE: March 28, 1985,

FOR FURTHER INFORMATION CONTACT:
Gary E. Moorehead, Staff Officer, Field
Operations Support Staff, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, Room 663
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8295.
SUPPLEMENTARY INFORMATION: A
document published in the Federal
Register on October 24, 1984 (48 FR
42691-42693) amended § 301.45-24 of the
Gypsy Moth and Browntail Moth
quarantine and regulations (7 CFR
301.45 et seq., referred to below as the
regulations) by designating a previously
nonregulated area in Lane County,
Oregon, as a gypsy moth high-risk area.

The regulations impose, among other
things, restrictions on the interstate
movement of certain articles from areas
designated as gypsy moth high-risk
areas and gypsy moth low-risk areas,

The amendment became effective on
the date of publication, The document
provided that the amendment was
Necessary as an emergency measure in
order to prevent the artificial spread
interstate of gypsy moth,

Comments were solicited for 60 days
after publication of the amendment. One
comment was received during the
comment period. The commenter
supported the amendment but
recommended that the regulations be
further amended by defining Christmas
trees as a regulated article in § 301.45-
1(x). No change has been made in the
interim rule based on this comment. The
Department, however, has begun the
process of determining whether to
further amend the regulations by
defining Christmas trees as a regulated
article.

The factual situation set forth in the
document of October 24, 1984, still
provides a basis for the amendment.
Accordingly, it has been determined that
the amendment should remain effective
as published in the Federal Register on
October 24, 1984.

Executive Order 12291 and Regulatory
Flexibility Act

This amendment has been issued in
conformance with Executive Order
12291 and has been determined to be not
a "major rule.” Based on information
compiled by the Department, it has been
determined that this amendment will
hiave an annual effect on the economy of
approximately $100,000; will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not cause i t adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markels.

For this rulemaking action, the Office
of Management and Budget has waived
the review process required by
Executive Order 12291.

The Administrator of the Animal and
Plant Health Inspection Service has
determined that this action will not have

a significant economic impact on a
substantial number of smail entities.
This action affects the interstate
movement of regulated articles from a
specified area in Lane County in
Oregon. Based on information compiled
by the Department it has been
determined that there are many
hundreds of small entities that move
regulated articles interstate from Oregon
and many thousands of small entities
that move regulated articles interstate
from other States. However, based on
such information, it has been
determined that approximately 35 small
entities move regulated articles
interstate from the specified area
affected by this action. Further, the
annual overall economic impact from
this action is estimated to be less than
$100,000.

Paperwork Reduction Act

The regulations in this subpart contain
no information collection or
recordkeeping requirements under the

Reduction Act of 1980 (44
U.S.C. 3507 et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Gypsy
moth, Plant pests, Quarantine,
Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, the interim rule
published at 49 FR 42691—42693 on
g;;ober 24, 1984 is adopted as a final

Authority: 7 US.C. 161, 162; 7 U.S.C. 150dd,
150ee: 7 CFR 2.17, 2.51, and 371.2(c).

Done at Washington, D.C. this 25th day of
March 1985,
Harvey L. Ford,

Deputy Administrator, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service.

[FR Doc. 85-7408 Filed 3-27-85; 8:45 am)
BILLING CODE 3410-34-M

7 CFR Part 301
[ Docket No. 85-309]
Pink Bollworm Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

Amon;_lnlerlm ru}g._ i
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SUMMARY: This document amends the
“Pink Bollworm" quarantine and
regulations by removing Bossier Parish
from the list of pink bollworm regulated
areas in Louisiana. This action is
necessary because it has been
determined that the pink bollworm no
longer occurs in Bossier Parish,
Louisiana. The effect of this amendment
is to remove restrictions on the
interstate movement of regulated
articles from Bossier Parish, a
previously regulated area in Louisiana.

DATES: Effective date of this amendment
is March 28, 1985. Written comments
concerning this interim rule must be
received on or before May 28, 1985.

ADDRESSES: Written comments should
be submitted to Thomas O. Gessel,
Director, Regulatory Coordination Staff,
Animal and Plant Health Inspection
Service, U.S, Department of Agriculture,
6505 Belcrest Road, Room 728, Federal
Building, Hyattsville, MD 20782. Written
comments received may be inspected at
Room 728 of the Federal Building
between 8:00 a.m. and 4:30 p.m. Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Michael J. Shannon, Staff Officer, Field
Operations Support Staff, Plant
Protection and Quarantine, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, 6505 Belcrest
Road, Room 663, Federal Building,
Hyattsville, MD 20782, (301) 436-8295.

SUPPLEMENTARY INFORMATION: .

Emergency Action

Harvey L. Ford, Deputy Administrator
of the Animal and Plant Health
Inspection Service for Plant Protection
and Quarantine, has determined that an
emergency situation exists which
warrants publication of this interim rule
without prior opportunity for a public
comment period because otherwise
there would be unnecessary restrictions
imposed on the interstate movement of
certain articles. This situation requires
immediate action to delete such
unnecessary restrictions.

Further, pursuant to the
administrative procedure provisions of 5
U.S.C. 553, it is found upon good cause
that prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest; and good cause is
found for making this interim rule
effective less than 30 days after
publication of this document in the
Federal Register. Comments will be
solicited for 80 days after publication of
this document, and a final document
discussing comments received and any
amendments required will be published

in the Federal Register as soon as
possible.

Background
The pink bollworm, Pectinophora
gossypiella (Saunders), is one of the

most destructive and widespread insect ,

pests of cotton in the world. This insect
spread to the United States from Mexico
in 1917 and now occurs throughout most
of the cotton-producing States west of
the Mississippi River.

Prior to the effective date of this
document, the "Pink Bollworm
Quarantine and Regulations” (referred
to below as regulations; 7 CFR 301.52-1
through 301.52-10) quarantined the
States of Arizona, Arkansas, California,
Louisiana, Mississippi, Nevada, New
Mexico, Oklahoma, and Texas because
of the pink bollworm. The regulations
restrict the interstate movement of
regulated articles from regulated areas
in quarantined States in order to prevent
the artificial spread of the pink
bollworm. )

Under the regulations, an area must
be designated as a “regulated area” if it
is an area in which the pink bollworm
has been found, or in which there is
reason to believe that the pink bollworm
is present, or which it is deemed
necessary to regulate because of its
proximity to infestation or its
inseparability for quarantine
enforcement purposes from infested
localities. Regulated areas are classified
as either “suppressive areas" or
“generally infested areas". Suppressive
areas are regulated areas in which
eradication of the pink bollworm is
undertaken as an objective. Generally
infested areas are all regulated areas
not designated as suppressive areas.
Restrictions are imposed on the
interstate movement of regulated
articles from both generally infested
areas and suppressive areas in order to
prevent the artificial movement of the
pink bollworm into noninfested areas,
and to preven! the reinfestation of
suppressive areas of the pink bollworm.

Surveys conducted by inspectors of
the U.S. Department of Agriculture and
officials of the State Department of
Louisiana have established that the pink
bollworm no longer occurs in Bossier
Parish, Louisiana, which was previously
designated as a suppressive area. As
such, there is no longer & basis for
imposing restrictions on the interstate
movement of articles from Bossier
Parish in Louisiana. Therefore, it is
necessary as an emergency measure to
remove Bossier Parish from the list of
regulated areas in order to remove
unnecessary restrictions on the
interstate movement of lated
articles from Bossier Parish.

Executive Order 12291 and Regulatory
Flexibility Act

This interim rule is issued in
conformance with Executive Order
12291 and has been determined to be not
a “major rule.” Based on information
compiled by the Department, it has been
determined that this interim rule will
have an estimated annual effect on the
economy of less than $8,000; will not
cause a major increase in cost or prices
for consumers, individual industries,
Federal, State or local government .
agencies, or geographic regions; and will
not cause significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markels.

For this rulemaking action, the Office
of Management and Budget has waived
the review process required by
Executive Order 12291,

The Administrator of the Animal and
Plant Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
This action involves removing
restrictions on the interstate movement
of regulated articles from Bossier Parish
in Louisiana. There are hundreds of
small entities that move such articles
interstate from nonregulated areas in the
United States. However, based on
information compiled by the
Department, it has been determined thal
fewer than 5 small entities move such
articles interstate from the affected ares
in Bossier Parish, Louisiana, Further, the
overall economic impact from this
action is estimated to be less than
$8,000.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Pink
Bollworm, Plant pests, Plants
(Agriculture), Quarantine,
Transportation,

PART 301—{AMENDED)

Accordingly, § 301.52-2a of the pink
bollworm quarantine and regulations (7
CFR 301.52-2a) is amended by revising
the list of regulated areas in Louisiana
to read as follows:

§301.52-2a Regulated areas; suppressive
and generally infested areas.

Louisiana

(1) Generally infested area. None.
(2) Suppressive area.
Caddo Parish. The entire parish.
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Authority: 7 U.S.C. 150ee: 7 US.C. 161, 182;
7 CFR 217, 2551, 371.2(c).

Done at Washington, D.C,, this 25th day of
March 1985.
Harvey L. Ford,
Doputy Administrator, Piant Protection and
Quarantine, Animal and Plant Health
Inspection Service.
[FR Doc. 85-7407 Filed 3-27-85; 845 am)
BILLING CODE 3410-34-M

Agricultural Marketing Service
7 CFR Parts 916 and 917

[Nectarine Reg. 14, Amdt. 6; Peach Reg. 14,
Amdt. 6; Plum Reg. 19, Amdt. 8]

Nectarines, Pears, Plums and Peaches
Grown in Callifornia; Amendment of
Size and Grade Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

sumMARY: This final rule amends size
and grade requirements for shipments of
fresh nectarines, peaches and plums
grown in California. These requirements
are necessary to promote the marketing
of suitable quality and sizes of such
fresh fruit in the interest of producers
and consumers.

EFFECTIVE DATE: April 29, 1985.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA Washington, D.C.
20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under Secretary's
Memorandum 1512-1 and Execulive
Order 12291, and has been desigoated a
“non-Major” rule, William T. Manley,
Deputy Administrator, Agricultural
Marketing Service, has certified that this
action will not have a significant
economic impact on a substantial
number of small entities.

This final rule is issued under the
murketing agreements, as amended, and
Marketing Orders 916 and 917, as
amended {7 CFR Parts 916 and 917),
regulating the handling of nectarines,
pears, plums, and peaches grown in
Califorina. The agreements and orders
are effective under the Agricultural
Marketing Agreement Act of 1937, as
smended (7 U.S.C. 801-674). Shipments
of these California fruits ave regulated
by grade and size under Nectarine
Regulation 14 (7 CFR Part 918), Peach
Regulation 14 (7 CFR Part 817), and Plum
Regulation 19 (7 CFR Part 917), all
initially issued in July 1981. Because
these regulations do not change
substantially from season to season,
they were issued on & continuing basis

subject to amendment, modification or
suspension as may be recommended by
the applicable committees and approved
by the Secretary.

The Nectarine Administrative
Committee and the Peach and Plum,
Commodity Committees met on
November 14 and 15, 1984, and
recommended amendment of the size
requirements for nectarines, peaches
and plums. The Plum Commodity
Committee also recommended a change
in the grade requirements for plums.
This final rule is based upon those
recommendations, information
submitted by the committee and other
available information .

This final rule amends the size
requirements for nectarines, peaches
and plums by extending regulation to
several varieties now produced in
commercially significant quantities, by
deleting from size regulation one variety
no longer produced in significant
quantities and by lowering the grade
requirements for certain varieties of
plums to reflect current crop and
expecled market conditions.

For nectarines, § 916.356 is amended
to establish a minimum size requirement
of 96 nectarines per No. 22D standard
lug box for the Grand Stan and Red
Delight varieties of nectarines. In
addition, size requirements are deleted
for the June Belle variety of nectarines.
For peaches, § 917.459 is amended 1o
add size requirements for three new
varities as follows: 72 peaches, per No.
22D standard lug box for the Blum's
Beauty and Royal Flame varieties and
B0 peaches per No. 22D standard lug box
for the 50-178 variety. For Plums,

§ 917.460 is amended to add size
requirements for the Ambra, Angie,
Armelita, Black Diamond, Black Giam,
Catalina, Fresno Black, Prima Rosa, and
Rich Red varieties (see Table 1 for sizes),
and to relax the grade requirements for
any variety of plums.

These size requirement changes are
designed to provide ample supplies of
good quality fruit in the interest of
producers and consumers pursoan! to
the declared policy of the act. Shipments
of the above-named varieties that would
be regulated exceeded 10,000 packages
during the prior season, and shipments
of the above-named variety that would
be eliminated from variety-specific size
regulation fell below 5,000 packages
during the prior season. Variety-specific
size regulations are implemented for
varieties of nectarines, peaches and
plums which are produced in
commercially significant quantities.
Similarly, varieties no longer produced
in significant quantities are deleted from
variety-specific size regulations.

The ch in grade requirements
permit the shipment of any variety of
plums which fails to meet U.S. No. 1
grade on account of healed, stem-end
cracks. Presently, only 17 varieties of
plums failing to meet that grade on
account of healed. stem-end cracks may
be shipped. This condition does not
adversely affect the quality of the Truit.
This action recognizes the tendency of
plums to develop stem-end cracks as the
three mature. This amendment is
necessary Lo increase supplies of
acceplable quality fruit in the interest of
producers and consumers.

A proposed rule was published in the
January 25 issue of the Federal Register
(50 FR 3531) with a 30-day comment
period. No comments were received. It
is found that this final rule would tend
to effectuate the declared policy of the
actl,

List of Subjects
7 CFR Part 916

Markeling agreements, Neclarines,
California.

7 CFR Part 917

Marketing Agreements, Pears, Plums,
Peaches, California.

This final rule amends §§ 916.356,
917.459, and 917.460 as follows:

PART 916—NECTARINES GROWN IN
CALIFORNIA

1. The introductory tex! of paragraph
(a) and subparagraph [a)(3) of § 916.356
(49 FR 22451) are revised to read as
follows:

§916.356 Nectarine Regulation 14,
(a) No handler shall ship:

[3) Any package or container of
Apache, Armking, Early May, Early May
Grand, Early Star, Gee Red. Grand Stan,
June Glo, june Grand. May Grand, Red
Delight, Red June, Spring Grand, Sunfre,
or Zee Gold Variety of nectarines
unless:

PART 917—FRESH PEARS, PLUMS,
AND PEACHES GROWN IN
CALIFORNIA

2. The introductory text of paragraph
(a) and subparagraphs (a)[4) and (a)(3)
of § 917.459 (49 FR 22461) are revised 1o
read as follows:

§917.458 Peach Regulation 14,
(a) No handler shall ship:

(4) Any package of container or
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Babcock, Bonjour, Coronet, Early
Coronel, Early Royal May, Firecrest,
First Lady, Flavorcrest, Flavor Red,
Golden Lady, Honey Red, JJK-1, June
Crest, June Lady, May Crest, May Lady,
Merrill Gem, Merrill Gemfree,
Redhaven, Redtop, Regina, Royal May,
Springcrest, Spring Lady, Willie Red, or
50-178 variety of peaches unless:

(5) Any package or container of
Angelus, August Sun, Autumn Gem,
Autumn Lady, Belmont, Blum's Beauty,
Cassie, Cal Red, Carnival, Early
Fairtime, Early O'Henry, Elberta,
Elegant Lady, Fairtime, Fay Elberta,
Fayelte, Fiesta, Fire Red, flamecrest,
Fortyniner, Franciscan, Halloween, July
Elberta (Early Elberta, Kim Elberta and
Socala), July Lady, July Sun, Kings Lady,
Lacey, Mardigras, O'Henry, Pacifica,
Parade, Preuss Suncrest, Red Cal,
Redglobe, Red Lady, Rio Oso Gem,
Royal Flame, Scarlet Lady. Sparkel,
Summerset, Suncrest, Sun Lady,
Toreador, or Windsor variety of peaches
unless:

3. Paragraphs (a) and (b) and Table |
of paragraph (c) of § 917.460 (49 FR
22461) are amended to read as follows:

§917-460 Plum Regulation 19,

(a) No handler shall ship any lot of
packages or containers of any plums,
other than varieties named in paragraph
(b) hereof, unless such plums grade at
least U.S. No. 1, except that healed
cracks emanating from the stem-end
which do not cause serious damage
shall not be considered as a grade
defect with respect to such grade:
Provided, That maturity shall be
determined by the application of color
standards by variety or such other tests
as determined to be proper by the
Federal or Federal-State Inspection
Service; and Provided further, That
internal discoloration not considered
serious damage will be permitted.

{b) No handler shall ship any lot of
packages or containers of Tragedy or
Kelsey plums unless such plums grade
U.S. No. 1 with additional tolerance of
10 percent for defects not considered
serious damage: Provided, That internal
discoloration not considered serious
damage will be permitted; and Provided
further, That maturity shall be
determined by the application of color
standards by variety or such other tests
as detemined to be proper by the
Federal or Federal-State Inspection
Service.

(c, ..

TABLE |

Column A, variety

2857
Hi
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(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: March 21, 1085,
Thomas R. Clark,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
{FR Doc. 85-7187 Filed 3-27-85; 8:45 am)
BILLING CODE 3410-02-M

7 CFR Part 1032

Milk in the Southern lllinois Marketing
Area; Determination of Equivalent
Price for Use in Computing Class |
Prices

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action provides for the
use of an equivalent price for use in
computing Class 1 prices under the
Southern Illinois order. Currently, the
Class I price for any month under the
Southern Illinois order is the Class I
price under the St. Louis-Ozarks order
less 7 cents per hundredweight.
Termination of the St. Louis-Ozarks
order, effective April 1, 1985, thus
necessitates the use of an equivalent
price to establish Class I prices for the
Southern Illinois market. A Class [
differential of $1.53 added to the hasic
formula price for the second preceding
month will establish a Class I price for
any month that is identical to the
monthly Class I prices that would have
been established in the absence of the
termination of the St. Louis-Ozarks
order.

EFFECTIVE DATE: This determination is
effective April 1, 1985,

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of
Agriculture, Washington, D.C. 20250,
(202) 447-2089.

SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 801, ef seq.), and
section 1032.54 of the order, as
amended, regulating the handling of
milk in the Southern Illinois marketing
area, it is hereby found and determined
that:

(1) The Southern Nlinois order (Part
1032) specifies that the Class I price for
the month per hundredweight of milk
containing 3.5 percent butterfat shall be
the Class I price pursuant to the St.
Louis-Ozarks order (Part 1062) minus 7
cents.

(2) The Class I price for the month per
hundredweight of milk containing 3.5
percent butterfat under the St. Louis-
Ozarks order is the basic formula price
for the second preceding month plus
$1.60.

(3) An action issued by the Deputy
Assistant Secretary on February 27,
1985, terminates the order regulating the
handling of milk in the St. Louis-Ozarks
marketing area effective April 1, 1985.

(4) Termination of the St. Louis-
Ozarks order requires that an equivalent
price be established to compute the
Class I price for each month under the
Southern Illinois order.

(5) An equivalent Class I differential
of $1.53 (the St. Louis-Ozarks order $1.60
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Class 1 differential minus the 7-cent _
adjustment under the Southern lilinois
order) added to the basi¢ formula price
for the second preceding month will
establish a Class I price for any month
under the Southern Illinois order that is
identical to the Class I price for any
month that would be established under
the Southern lllinois order in the
absence of the termination of the St
Louis-Ozarks order.

(6) Notice of proposed rulemaking and
public procedure thereon are
impractical, unnecessary, and contrary
to the public interesl in that:

{a) This determination of an
equivalent price is necessary for
computing Class I prices under the
Southern Illinois order because such
prices are based on Class I prices
established under the St. Louis-Ozarks
order (Part 1062} which is terminated,
effective April 1, 1985, based on an
action of the Deputy Assistant Secretary
issued on February 27, 1985;

{(b) Use of the equivalent price will
result in monthly Class I prices under
the Southern 1llinois order that are
identical to Class 1 prices that would be
established under the order in the
absence of a termination of the St
Louis-Ozarks order; and

(¢) This action does not require
substantial or extensive preparation by
any person.

It is therefore determined. That on
and after April 1, 1985, the Class | price
for the month shall be the basic formula
price for the second preceding month
plus $1.53.

List of Subjects in 7 CFR Part 1032

Milk marketing orders, Milk, Dairy
products.

(Secs, 1-19, 48 Stat. 31, as amended; 7 US.C,
601-874)

Effective date: April 1, 1685,

Signed at Washington, D.C., on : March 21,
1985,

Karen Darling,

Acting Assistant Secretary for Markeling &
Inspection Services.

Add the following footnote? to the end
of § 1032.50(a):

"The computation of the Class I price is
affected by 8 determination document
published on March 28, 1985, at 50 FR 12218.

[FR Doe. 85-7185 Flled 3-27-85: 6:45 am)
BILLING CODE 2410-02-M

7 CFR Part 981

Handling of Aimonds Grown in
California; Revision of Salable and
Reserve Percentages for the 1984-85
Crop Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action revises the
salable and reserve percentages for
marketable California almonds received
by handlers during the 1984-85 crop
year, which began July 1, 1984. The
salable percentage is increased from 75
percent to 78 percent, and the reserve
percentage is correspondingly decreased
from 25 percent to 21 percent. This
action is under the marketing order for
almonds grown in California and is
designed to promote orderly marketing
conditions in view of a record large 1984
almond crop.

EFFECTIVE DATES: July 1, 1984 through
June 30, 1985.

FOR FURTHER INFORMATION CONTACT:
Frank M. Grasberger, Acting Chief,
Spetialty Crops Branch, Fruit and
Vegetable Division, AMS, USDA,
Washington, D.C. 20250 (202) 447-5053.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
guidelines implementing Executive
Order 12291 and Secrelary’s
Memorandum No. 1512~1 and has been
classified a “non-major" rule under
criteria contained therein.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities.

It has been determined that a
situation exists which warrants
publication of this final rule without
prior oppoertunity for public comment.
This action relaxes restrictions on
handlers by allowing them to ship
additional almonds 1o salable outlets
and should be taken promptly to ensure
a sufficient quantity of almonds for
normal domestic and export needs and
maintain the current momentum of
sales, Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice of public rulemaking and
other public procedures with respect to
this final action are impracticable and
contrary to the public interest.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553). The marketing order for
California almonds requires that revised

salable, reserve, and export percentages
established for a particular crop year
shall apply to all marketable California
almonds received by handlers from the
beginning of that year. The 1984-85 crop
year began July 1, 1984,

The authority to establish salable and
reserve percentages is pursuant {0
§ 961.47 of the marketing agreement and
Order No, 981, both as amended (7 CFR
981), regulating the handling of almonds
grown in California and hereinafter
referred to collectively as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 801-674).
Section 981.48 of the order provides for
an increase in the salable percentage by
the Secretary upon findings of fact that
the guantity of salable almonds is not
sufficient to satisfy trade demand and
desirable carryover requirements for the
Crop year.

On October 1, 1984, a final rule was
published in the Federal Register (49 FR
38530)-establishing salable, reserve, and
export percentages of 75 percent, 25
percent, and 0 percent, respectively, for
the 1984-85 crop year. That action was
based on a unanimous recommendation
of the Almond Board of California,
which works with USDA in
administering the order, at its July 25,
1984, meeling.

On February 286, 1985, the Board met
to review the salable and reserve
percentages established for the 1984-85
crop year and the supply and demand
estimates from which those percentages
were derived. Pursuant to § 981.48 of the
order, the Board recommended an
increase in the salable percentage to 79
percent and a corresponding decrease in
the reserve percentage to 21 percent. In
arriving at this recommendation, the
Board noted that the current estimate of
1984 crop production is up 61.4 million
pounds from its July 25, 1984, estimate to
581.4 million pounds. The Board
decreased its estimate of domestic
shipments by 10.0 million pounds to
140.0 million pounds but increased its
estimate of export shipments by 20.0
millions pounds to 250.0 million pounds.
Thus, total estimated trade shipments
are increased by 10.0 million pounds to
390.0 million pounds. The Board also
increased the quantity of almonds
deemed desirable to be carried out on
June 30, 1985, from 82.3 million pounds
to 138.1 million pounds to ensure an
adequate supply of almonds for early
season use during the 1985-86 crop year.
Therefore, an increase in the salable
percentage is necessary to ensure that
ample supplies of almonds are available
to meet trade demand and carryover
requirements. The increase in the
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salable percentage also is necessary to
return more money to almond producers.
Handlers pay producers for the salable
portion of their crops soon after
delivery, but make payments for the
reserve when it is released for sale in
normal domestic and export markets, or
disposed of in noncompetitive outlels.

The estimates used by the Board in
recommending the revised salable and
reserve percentages are tabulated
below. The Board's July 25, 1984,
estimates are shown as a basis of
comparison.

MARKETING POUCY ESTIMATES— 1884 CROP
(Kemal weight bass— milon pounds )

Irvtial Revised
estimate | estmate
1251 | (es28)
84) L
Producton:
B TAIRAONIR s sl S200 814
2. Loss and exompt—5 pet. ... 250 201
3 Macketable supply. . @60 5523
Trade Spmenis:
DR T PR LSS 1500 1400
PR et e e 2300 2500
6 Tow 3000 3800
Irventory Adussiment:
T.Campn 7/V/04 . s 81
8. Estmatod canyover 6730/85 823 AR
0. Adostment .. - [ ) 463
Salabre/Reserve.
10 Selabic Supply (Bps 9Y 305 4363
11, Resorve Supply (0 minus 101 1225 180
12 Salable Percentage {10+ 2
x 001 ™ s
13 Ressrve Percontage (100%
e 12 25 2
The reserve of 21 percent (116.0
million pounds) must be withheld by
handlers from normal domestic and

export oullets to mee! their reserve
obligations. The Board has allocated
27.6 million pounds of these almonds for
use chiefly in the almond bulter and
schoal lunch projects begun during the
1982-83 crop year. These long-term
projects are a means for the industry to
develop new markets for almonds in
view of larger crops. Allocated reserve
almonds also could be disposed of in
other noncompetitive outlets as
specified in the order or approved by the
Board.

The remaining portion of the reserve
will be held as a contingency for
allocation at a later date. All or part of
these almonds could be released as
salable to augment 1984-85 or 1985-86
salable supplies if it is later found that
the quantity of salable almonds made
available by this revision of the salable
percentage is still insufficient to satisfy
trade demand and desirable carryover
requirements. The Board is required fo
make all recommendations to the
Secretary to increase the salable
percentage prior to May 15, 1985,
Alternatively, the Board could use
contingency reserve almonds to

augment supplies for almond butter,
school lunch, or other market
development projects or dispose of these
almonds in other noncompetitive outlets
specified in § 981.668(c) of the arder or as
approved by the Board.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board, and other
available information, it is further found
that the revision of the salable and
reserve percentages, as hereinafter set
forth, will tend to effectuate the
declared policy of the act.

List of Subjects in 7 CFR Part 981

Marketing agreements and orders,
Almonds, and California.

PART 981—ALMONDS GROWN IN
CALIFORNIA

Therefore, § 981.233 is revised to read
as follows:

|The following provisions will not appear
in the Code of Federal Regulations.]

Subpart—Saiable, Reserve, and Export
Percentages

§981.233 Salable, reserve, and export

The salable, reserve, and export
percentasges during the crop year
beginning July 1, 1984, shall be 79, 21,
and 0 percent, respectively.
(Secs. 1-18, 48 Stal. 31, as amended: 7 US.C.
601-674)

Dated: March 25, 1985.
Thomas R. Clark,
Deputy Director. Fruit and Vegetable
Division.
[FR Doc. 85-7410 Filed 3-27-85; 8:45 am]
BILLING CODE 3410-02-M

Food Safety and Inspection Service
9 CFR Parts 303 and 381
[Docket No. 85-003N]

Exemptions for Retall Stores;
Adjustment of Dollar Limitations

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Rule related notice.

SuMMARY: This notice announces that
the dollar limitation currently in effect
for annual sales of meat and poultry
products by retall stores, exempt from
routine Federal inspection, to
nonhousehold consumers, such as
hotels, restaurants and similar
institutions, has been adjusted to
conform with price changes for meat

and poultry products as indicated by the
Consumer Prices | index. The dollar
limitation for meat remains at
$28,800 and the dollar limitation for
poultry products raises from $25,500 to
$28,200 per calendar year.

EFFECTIVE DATE: March 28, 1985.

FOR FURTHER INFORMATION CONTACT:
Mr. Irwin Dubinsky, Acting Director,
Regulations Office, Policy and Program
Planning, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250, [202) 447-8735.

SUPPLEMENTARY INFORMATION:
Background

Federal inspection of meat and
poultry products prepared for sale and
distribution in commerce and in States
designated under section 301(c) of the
Federal Meat Inspection Act (21 US.C.
661(c)) and section 5(c) of the Poultry
Products Inspection Act (21 US.C.
454(c)) is required by law and
administered by the Food Safety and
Inspection Service (FSIS). However,
section 301(c)(2) of the Federal Meat
Inspection Act (21 U.S.C. 861(c){2)) and
section 5{c){2) of the Poultry Products
Inspection Act {21 U.S.C. 454(c)(2)) state
that the general requirement of routine
Federal inspection *. . . shall not apply
to operations of types traditionally and
usually conducted at retail stores . . .
when conducted at any retail
store . , . for sale in normal retail
quantities . . .» to consumers . . . .

FSIS regulations (9 CFR 303.1(d) and
381.10(d)) define retail stores that
qualify for exemption from routine
Federal under these Acts,
Whether or not FSIS deems an
establishment to be an exempt retail
establishment depends, in part, upon the
level of its trade with nonhousehold
consumers, such as hotels, restaurants
and similar institutions. Accordingly, the
Federal meat and poultry products
inspection regulations state in terms of
dollars the maximum amount of meat
and poultry products which may be sold
to nonhousehold consumers if the
establishment is to remain an exempt
retail establishment. For meat products,
the maximum amount is currently
$28,800 per calendar year; for poultry
products, the amount is $26,500 per
calendar year.

The Federal meat and poultry
products inspection regulations 9 CFR
303.1(d)(2)(iii)(b) and 381.30{d)(2)(Hi)}(5))
further provide that the dollar limitation
on the sales of meat and poultry
products by exempt retail stores to
nonhousehold consumers will be
automatically adjusted during the first
quarter of each calendar year, whenever
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the Consumer Price Index, published by
the Bureau of Labor Statistics,
Department of Labor, indicates a change
in the price of the same volume of
product exceeding $500, upward or
downward. The regulations also require
that notice of the adjusted dollar
limitation will be published in the
Federal Register.

The Consumer Price Index for 1984
has been published by the Bureau of
Labor Statistics and, for that year,
indicates a price increase in meat
products of 0.3 percent and a price
increase in poultry products of 10.6
percent. As a percentage of the existing
dollar limitation, a change in excess of
$500 is indicated by poultry products
only. When rounded off to the nearest
$100, a price increase for meat products
amounts to $100 and a price increase for
poultry products amounts to $2,700.

Accordingly, pursuant to the
regulations, FSIS has automatically
raised the dollar limitation of permitted
sales of poultry products to
nonhousehold consumers by
establishments desiring status as retail
establishments exempt from Federal
inspection requirements, Since a change
in excess of $500 for meat products has
not occurred, the dollar limitation
remains at $28,800, The adjustment
raises the dollar limitation on poultry
products specified in § 318.10(d)2)(iii)(5)
from $25,500 to $28,200.

Done at Washington, DC, on: March 22,
1985,

Donald L. Houston,

Administrator. Food Safety and Inspection
Service,

|FR Doc. 85-7409 Filed 3-27-85; 8:45 am|
SILLING CODE 3410-DM-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 40, 70, 73, and 110

Implementation of the Convention on
Physical Protection of Nuclear Material

AGENCY: Nuclear Regulatory
Commission.

AcTioN: Final rule.

suMmARY: The Nuclear Regulatory
Commission has decided to amend its
regulations to bring them into accord
with the provisions of the Convention on
the Physical Protection of Nuclear
Material. The amendménts will result in
strengthened protection of shipments of
Convention-defined materials during
international transport. The
amendments will affect licensees and
carriers who import, export, or transport
international shipments of Convention-

defined materials in four specifically-
defined situations.

EFFECTIVE DATE: This notice of
rulemaking is being published for
information only. The amendments are
intended to become effective 30 days
after the 21st country ratifies the
Convention. Following the 21st
ratification, the NRC will republish this
notice of rulemaking with the effective
date expressed as a calendir date.

FOR FURTHER INFORMATION CONTACT:
Carl B. Sawyer, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Telephone: 301~
427-4186.

SUPPLEMENTARY INFORMATION:

Background

On March 3, 1980, the United States
signed the Convention on the Physical
Protection of Nuclear Material (the
Convention) (Exec. H, Senate, 96th
Cong., 2d Sess.). The Convention is the
result of a U.S. proposal originally made
by the Secretary of State in 1974, Its
purpose is to provide for the
establishment and maintenance of
adequate physical security with respect
to international shipment of significant
quantities of source or special nuclear
material, The Senate approved the
Convention on July 30, 1981 end the
implementing legislation was enacted by
the Congress and signed by the
President on October 18, 1982 (Pub. L.
97-351, 96 Stat. 1663). The Convention
will enter into force on the thirtieth day
following the date on which the twenty-
first country formally ratifies the
Convention. The U.S. ratified the
Convention on December 13, 1982,

Publication of the intended final rule
at this time demonstrates continuing
U.S. support for the Convention and will
encourage other countries to ratify the
Convention. The provisions of the final
rule, however, are not scheduled to
become effective until after the
Convention enters into force,
International cooperation is necessary if
the strengthened protection of
international shipments envisioned by
the Convention is to be attained. Rules
enacted by the U.S. or any one country
alone would have little impact on
overall protection of international
shipments. As of this date, eleven of the
needed twenty-one countries have
ratified the Convention.

A review of NRC regulations and
procedures disclosed that they are in
accord with the Convention except for
four specific situations: (1) The physical
protection of transient shipments of
special nuclear material of moderate
and low strategic significance and

irradiated reactor fuel; (2) advance
notification to the NRC regarding the
export of Convention-defined nuclear
materials; (3) advance notification and
assurance of protection to NRC
concerning transient shipments of
Convention-defined nuclear material
between countries that are not parties to
the Convention; and (4) advance
notification and assurance of protection
to the NRC regarding the importation of
Convention-defined nuclear materials
from countries that are not parties to the
Convention. Convention-defined
material includes natural uranium (other
than in the form of ore or ore residue) in
& quantity exceeding 500 kilograms,
plutonium, uranium-233, uranium
enriched in uranium-235, and irradiated
fuel. A transient shipment is one
originating and terminating in foreign
countries, that is transported on & vessel
or aircraft which stops at a U.S. port.

On July 14, 1983, the NRC published a

" Federal Register notice (48 FR 32182)

inviting public comment on a proposed
rule that would bring NRC regulations

into accord with the Convention in the
four situations cited above. The 90-day
comment period ended on October 13,

1983.

Five letters of comment were
received, each containing several
comments and suggestions. The
individual comments and suggestions
were considered by NRC and are
discussed in terms of three categories:
(A) Those that led to a change in the
regulations as proposed; (B) those that
are to be incorporated into various
guidance documents; and (C) those that
were not adopted.

A. Comments That Led to a Change in
the Rule as Proposed

1. Single notification to NRC. The
proposed rule called for licensees to
provide shipment notification to the
NRC headquarters and to the cognizant
NRC Regional Office. Some comments
argued that this is a needless burden on
licensees and that the NRC should set
up whatever internal mechanisms are
needed to work from a single
notification.

The NRC agrees with this suggestion.
The final rule has been revised to call
for a licensee to notify only the NRC
headquarters,

2. Specification of notification times.
The proposed rule called for notification
14 days in advance of the time transport
is 10 commence. Some comments were
concerned about possible changes in
shipping plans during the 14-day period
and requested that it be shortened.

The NRC agrees that a shorter
notification period will likely contribute
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to more accurate notification details.
The NRC staff has consulted with the
staff of the Department of State and has
determined that a 10-day period is the
minimum peeded to process the
messages and communicate them to the
countries situated along the shipment
routes, The regulation has been modified
accordingly. If experience shows that a
shorter time can be tolerated or that a
longer time is necessary, the regulation
will be so modified in the future.

3. Uniformity of notification times.
Some comments pointed out that the
phrasing of the notification time
requirements differs in the various parts
of the proposed rule.

The NRC agrees with this observation
Identical phrasing is used in the various
parts of the final rule.

4. Changes to advance notification
infermation. One comment pointed out
that routes or other shipment plans
might be changed at the last minute
before shipment, thereby invalidating at
least part of the advance notification
information,

The NRC agrees that the rule should
provide for such last minute changes.
The rule has been modified to permit the
advance notification information to be
modified by telephone.

5. Simplification of proposed
§§ 20.66(b)(5) and 40.67(b)(5). Some
comments suggested that the regulation
would be clearer if the text of subject
proposed paragraphs is replaced by the
referenced material in Appendix E.
Another comment asked what a licensee
must do o provide the “assurance"
referred to in the subject paragraphs as
proposed.

The suggestion was adopted. The term
“assurance” does not appear in the
redrafted paragraphs.

6. Changes § 73,72 to include
irradiated fuel. Some comments pointed
out that (1) the phrasing of § 73.72 could
lead a reader to believe that it applies
exclusively to a formula quantity of
strategic special nuclear materiak; but (2)
§ 73.37(b)(1) requires that spent fuel
shipments be reported under § 73.72.
The NRC agrees with the comment and
has rephrased § 73.72.

7. Clarification. Several commenls
pointed out language defects in §§ 40.12
and 70.20b[e) and in Appendix E. The
passages in Parts 40 and 70 have been
modified to eliminate the defects.
Introductory phrasing to Appendix E has
been modified to emphasize that a
verbatim quotation is used. Finally,
cross references have been added in
Parts 40 and 110.

B. Commeats Incorporated Into
Guidance

Some comments and suggestions are
to be addressed in various guidance
documents. The purpose of this guidance
is to describe some methods acceptable
to the NRC staff for implementing the
provisions. The guidance is intended as
an aid to licensees and is not legally
binding.

The specific guidance documents
involved will be explicitly identified and
made available when this notice of
rulemaking is republished following
ratification of the Convention by the
21st country {see Effective Date section).
Following is a summary of comments to
be addressed in guidance documents.

1. Details of shipment location. One
comment suggested that §§ 40.23(2)(i)
and 70.20b(f)(2)(i) should be modified to
specify details of the location
information needed (e.g., street address,
berth, etc.).

NRC needs to have the information
specified to a level that will enable
inspectors to find and observe the vessel
bearing the shipment. Sometimes the
information needed will not be available
when the advance notification is
prepared. Moreover, the NRC believes
that the various combinations of
transport modes, locations, and
contingency situations combine to make
the detailed specification of shipment
location more lengthy than is
appropriate for a regulation. The matter
will be addressed in an appropriate
guidance decument.

2. Definitions. One comment asked for
definitions of: (1) “Ore or ore residue”
and (2) “Storage incidental to
international nuclear transport.”
Another comment asks whether
“storage incidental to international
nuclear transport™ includes the time at
the container loading station and, if so,
will the Inspection and Enforcement
groups of the NRC accept the normal
conditions at these locations as meeting
the requirements of ““Controlled Access
Area" as it is defined in § 73.2(Z). Still
another comment asks whether uranium
ore concentrate-Us 0, is considered to
fall within the category of natural
uranium other than in the form of ore or
ore residue.

In this context, "“ore"” means natural
mineral that has been mined with the
intention of later treatment to extract
the uranium contained therein. “Natural
uranium' means uranium containing U-
238 and U-235 in the proportions found
in nature. "Ore residue” means that part
of the ore that remains after the
treatment process to remove the
uranium. For an export shipment, the
period of international transport

commences when the first transporter
takes custody of the shipment at the port
of departure from the United States and
ends when a prearranged agency in the
receiving country takes custody of the
shipment. For.an import shipment,
international transport ends when the
shipment is cleared through U.S.
customs at the U.S, port of entry.

“Storage incidental to international
transport” means any storage of the
shipment during the period of
international transport, and occurs most
commonly when a shipment is removed
from one tragsport vehicle and stored
temporarily with the intention of
subsequent loading aboard another
transport vehicle.

The NRC believes that the Convention
is intended to apply to any product (of a
manmade chemical reaction) containing
natural uranium in greater concentration
than thatin natural ore. In natural ore,
the concentration of uranium is a few
pounds per ton. In the uranium
concentrate U, Oy, uranium accounts for
about 85% of the weight. Accordingly,
the Convention is interpreted by the
NRC to apply to UsOs.

The above information will be
included in a guidance document.

The final rule imposes no change to
current security requirements applicable
to loading stations in the United States.

3. Publication of selected parts of the
Convention. One comment offered the
view that public understanding of the
regulation would be improved if the
complete text of the Convention's
Annex I and II be included in the
regulations.

Annex I appears in both the proposed
and final rule as Appendix E. Annex 1l
essentially repeats the definitions of
formula quantity of special nuclear
material, special nuclear material of
moderate strategic significance, and
special nuclear material of low strategic
significance that appear in 10 CFR Part
73 and was therefore considered
redundant.

C. Comments Not Incorporated in the
Regulation or Guidance

1. Justification for the rule. Some
comments contended that the NRC has
not provided a proper or sufficient basis
for the new requirements.

a. Need for protection of natural
uranium shipments. One comment
questioned the justification for
requirements for protection of natural
uranium arguing that natural uranium
does not pose a significan! threat.
Another comment pointed out that
essentially all of the proposed
requirements are routinely carried out
as prudent management practice and
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accordingly there is no need for the
explicit tions,

The NRC agrees that natural uranium,
even in large quantities, does not pose a
threat in the absence of further
processing. Further processing would
include enrichment by diffusion,
centrifuge, or laser technology and
breeding of Pu-239 or 241 in heavy water
research reactors or non-power or
power reactors. International shipments
between selected countries could likely
be made without incident. The drafters
of the Convention, however, were faced
with the difficult problem of designing a
set of protection requirements to apply
to virtually all international shipments
of Convention-defined materials and to
apply indefinitely into the future. The
drafters elected to include greater-than-
500-kilogram shipments of natural
uranium among the materials to be
protected.

Inasmuch as the Convention is a U.S.
initiative, with enabling legislation
enacted by Congress and approved by
the President, the Commission deems it
necessary to have its regulations in
accord with the provisions of the
Convention. In the Convention, Annex I,
Paragraph 2(c) sets forth the protection
requirements for natural uranium. The
NRC requirements are an adaptation of
the Convention's requirements.

b. Cost of protection of natural
uranium shipments. One comment
argued that the proposed rule for
protection of natural uranium would not
improve security and would involve an
undue burden on licensees.

The NRC agrees that the
requirements, considered in isolation, do
not constitute a strong protection
system. However, when considered as
an integral and necessary part of the
larger package of Convention
provisions, a somewhat different picture
emerges. Signatories to the Convention
agree, for example, to cooperate in the
protection of shipments, in the recavery
of shipments that are stolen, and in the
prosecution of persons who steal or
conspire to steal shipments. The NRC
believes that the Convention will lead to
actual protection and deterrents far
stronger than those now in force. When
those additional benefits are considered,
the cost of the requirements is justified.

2. Phrasing of requirements for
protection of natural uranium. One
comment suggested that the regulation
reference the language of the
Convention, e.g., as set forth in footnote
c of Appendix C of Part 110.

The suggestion was not adopted. The
NRC is concerned that a regulation
wrilten as suggested would be too vague
for uniform implementation. More
concrete phrasing. such as that

proposed, is less likely to be
misunderstood.

3. Justification for protection of
shipments of low strategic significance.
Some comments questioned the need for
the requirements of § 73.73 for export
shipments of special nuclear material of
low strategic significance and of § 73.74
for import shipments of low strategic
significance from countries that are not
party to the Convention. The
requirements were seen as either
unnecessary or as being overly
burdensome.

These suggestions were not adopted.
The Convention provides explicitly for
protection of what it defines as Category
11 material. Category Il material is
essentially identical to what NRC
regulations call material of low strategic
significance. The two shipment
situations of concern here (the export of
material of low strategic significance to
all countries, and the import of material
of low strategic significance from a
country not a party to the Convention)
are not addressed elsewhere in NRC
regulations. The need for and benefit of
explicitly addressing each provision of
the Convention have been discussed in
paragraph 1, in connection with
comments on protection requirements
for natural uranium.

4. NRC use of notifications and NRC
costs. One comment asked what NRC
will do with the notification and
whether NRC will have to hire larger
staffs both at headquarters and in the
Regions to handle notifications for
material of “low strategic significance".

The NRC will arrange for the
shipment information to be transmitted
(through Department of State channels)
to countries that will be transited by the
shipment. Current planning calls for an
additional 0.5 staff-year to handle the
advance notifications at NRC
headquarters. The impact on Office of
Inspection and Enforcement resources
will involve developing written guidance
to support any reactive inspections or
responses to serious offenses involving
nuclear material that may be required.
Development of this guidance and
infrequent reactive activities are
expected to be accomplished without
additional resources.

5. Impacls on carriers. Some
comments addressed various aspects of
how the amendments could affect
carriers.

a. Intent of amendments. One
comment questioned whether the
amendments would result in the
licensing of carriers.

A carrier of a shipment of Convention-
defined material would become a
general licensee and thus be subject to
applicable NRC regulations for the

duration of the time tha! it possesses the
shipment in the U.S. A general license
does not require the filing of an
application with the Commission or the
issuance of a licensing document to the
licensee. For some years, a similar
general license has been issued to
carriers of spent fuel and of Category |
shipments, The amendments under
consideration here would extend the
general license to include carriers who
transport other Convention-defined
materials.

b. Carrier awareness of general
license process. One comment
expressed concern that carriers of
transient shipments might not be aware
of the general license. The carrier might,
therefore, unwittingly fail to comply
with the amendments during stopovers
in the U.S. and be liable for fine or other
penalty.

The amendments will become
effective only after at least 21 countries
ratify the Convention. Most
international shipments will originate or
terminate in one of thesg countries.
Similar protection requirements will be
imposed in each of these countries. With
such widespread application of similar
requitements, the NRC believes that
international carriers will become aware
of the general license and the related
requirements.

¢. Carrier response to general license.
Some comments concluded that carriers
either might refuse to transport
Convention-defined materials rather
than become NRC licensees subject to
NRC reguirements or might use the
requirements as an excuse to raise rates
to an unreasonable level.

The scenario that carriers might
refuse to accept shipments or might
charge excessively to carry the
shipments is possible but speculative.
Licensees can reduce the potential
burden on carriers. For import and
export shipments, protection during
international shipment will likely be
arranged by the foreign importer or
exporter or by the domestic importer or
exporter. With appropriate cooperation
between the'shipper, receiver, and
carrier, matters could be arranged so as
to minimize the burden on the carrier
and the potential concern could possibly
be avoided.

For some years, carriers of certain
nuclear materials have become general
licensees under regulations in 10 CFR
§ 70.20a. The NRC is aware of no
inordinate difficulty being imposed upon
carriers because, in practice, the
protection requirements are generally
arranged for and carried out by the NRC
licensee which does the shippingor -
receiving.
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d. Exemption for private carriage.
One comment suggested that § 40.12(a)
should exempt private carriage.

The NRC believes that the suggested
change is unnecessary, Carriers of
nuclear materials appear to be
adequately covered by the current
phrasing which is repeated in several
other parts of our regulations. The NRC
is aware of no carrier or other person
who is being improperly inconvenienced
by the current phrasing.

6. Spent fuel shipments. Some
comments addressed various aspects of
protection of transient shipments of
spent fuel.

a. Appropriateness of current
requirements. One comment suggested
that the proposed § 70.20b(e) should be
revised to require protection of transient
shipments of spent fuel equivalent to
Annex I and II of the Convention rather
than referring to [the more stringent]

§ 73.37 requirements,

The suggestion was not adopted
because it would introduce non-
uniformity wherein protection
requirements for a transient shipment of
spent fuel in the U.S, would be different
from requirements for a domestic
shipment. However, the NRC agrees
with the view that current requirements
for the protection of spent fuel may be
overly stringent. Moderated
requirements for protection of spent fuel
shipments were published in proposed
form on June 8, 1984 in the Federal
Register (49 FR 23867).

b. Differing kinds of spent fuel. One
comment suggested that current '
requirements are based solely on
characteristics of high burnup fuel from
light water power reactors and do not
take into account the more favorable
characteristics of spent fuel from
research reactors or high temperature
gas cooled power reactors.

The NRC agrees with the comment.
Research is currently in progress to
determine whether protection
requirements should take into account
the differing characteristics of the spent
fuel from various kinds of reactors.

7. Respective rele of DOT and NRC.
One comment pointed out that for the
U.S., the Department of Transportation
is the “national competent authority"
responsible for administering
International Atomic Energy Agency
(IAEA) transportation safety
requirements in the U.S. [“National
competent authority” is an IAEA term
used in that agency's documents.]
Accordingly, the comment reasoned that
DOT rather than NRC should administer
Convention concerns, including advance
notification, and thereby avoid
unnecessary duplication, waste of time,
and waste of money.

Both the DOT and the NRC have a
statutory responsibility and authority to
regulate the safety and security of
shipments of radioactive materials in
the U.S. Recognizing the possibility for
duplication of effort and possible
conflicts in regulations, the two agencies
came to an agreement on their
respective roles, Among other things, the
agencies decided that the NRC should
be the lead agency for issuance of
transportation security regulations for
shipments of radicactive materials. The
Convention, of course, deals with the
subject of transportation security.
Largely for that reason, the agencies
agreed that NRC should issue the
regulations needed to implement the
Convention.

The NRC agrees that the DOT is the
Competent Authority for administering
the IAEA regulations for transportation
safety in the U.S.; however, the principal
activity of the DOT in connection with
the subject of this rulemaking is to carry
out safety reviews for import packages.
For each import package design, the
DOT issues one approval which is valid
for a period of up to 3 years unless
explicitly modified. The DOT has no
requirements for notification of
individual shipments. The DOT has no
regulations requiring carriers to
specifically comply with the notification
and shipment protection guidelines
contained in IAEA document INFCIRC/
225/Rev. 1.

8. Comparative costs for shipments.
One comment expressed concern that
the rule will make the transportation of
nuclear material of “low strategic
significance" have the same importance
and cost as materials of “moderate
strategic significance™ and frradiated
materials which already have the
majority of transportation restrictions.

The NRC disagrees with the
conclusion reached in the comment, The
protection requirements for Category Il
and IIf shipments are similar but not
identical. For Category Il shipments,
there is a requirement that the shipment
be stored in an area under surveillance
at all times by guards or electronic
devices during storage incidental to
international transport. A less stringent
requirement applies to Category Il
shipments during storage incidental to
international transport. Because of this
difference, the NRC expects that typical
shipment protection cost for a Category
111 shipment will be lower than that for a
Category II shipment. Protection cost for
a Category Il shipment will likely be
lower than that for a spent fuel
shipment.

9. Protection of shipment information.
One comment asked that shipment
information be kept confidential

because it would be of interst to
competitors. Another comment pointed
out that release of shipment information
into the public domain would reduce
rather than strengthen physical
protection. Yet another comment
pointed out that the IAEA publication
The Physical Protection of Nuclear
Material, INFCIRC/225/Rev. 1
recommends that shipment information
not be made public.

The NRC agrees with the comment
that information concerning
international shipments should be
withheld from public disclosure if so
requested by any of the foreign
countries to be transited. This is
consistent with Article 6 of the
Convention. Other countries have
generally accepted the view that public
disclosure of shipment information is a
significant detriment to physical security
(as discussed in INFCIRC/225/Rev. 1).

For an export shipment, the NRC
considers international shipment to
commence at the port of departure from
the United States. For an import
shipment, the NRC considers
international transport to end at the port
of entry.

Shipment information for
international shipments can be
protected under various exisdnSlstatules
and regulations, depending on the kind
and quantity of nuclear material
involved. Shipment information
concerned with Category I shipments is
protected as U.S, national security
information. Shipment information for
most Category Il and Category 1l
shipments provided to the NRC in
confidence by a foreign country can be
protected (i.e., withheld from disclosure)
under the present provisions of 10 CFR
2.790(d). If it becomes necessary to
provide such information to a licensee, &
license condition prohibiting disclosure
of the information would be written into
the ggpropriate license, The present
NRC practice not to withhold
information on domestic routes for spent
fuel shipments, including the domestic
segments route for import or export
shipments, would continue unchanged.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C, 3501 et seq.). These
requirements were approved by the
Office of Management and Budget
approval numbers 3150-0002, 3150-0009,
and 3150-0020.

Regulatory Analysis
The Commission has prepared a
regulatory analysis on this final
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regulation. The analysis examines the
costs and benefits and environmental
implications of the regulation. Interested
persons may examine a copy of the
regulatory analysis at the NRC Public
Document Room, 1717 H Street NW,
Washington, DC. Single copies of the
analysis may be obtained from Carl B.
Sawyer, Office of Nuclear Material
Safety and Safeguards, Nuclear
Regulatory Commission, Washington,
DC 20555, telephone: 301-427-4188,

Finding of No Significant Environmental
Impact: Availability

The Commission has determined
under the Nationa! Environmental Policy
Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule is not a
major Federal Action significantly
affecting the quality of the human
environment and therefore an
environmental impact statement is not
required. The proposed rule would
improve the physical protection of
nuclear material during international
transport and would result in no
negative environmental impacts. The
environmental assessment and finding
of no significant impact on which this
determination is based are part of the
Regulatory Analysis prepared in
connection with this rulemaking.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on & substantial number of small
entities. The NRC reviewed data on
import and export shipments made
during the period between December 1,
1983 and February 29, 1984, and found
that no small entities in the U.S. were
among the importers or exporters.
Additionally, public comments
responding to the proposed rule do not
indicate significant economic impact on
a large number of small entities. (One
letter of comment is from a company
identifying itself as a small entity. The
objective of the letter, however, is
judged to be to present constructive
comment for improving the proposed
rule rather than to demonstrate that,
because of its size, the company is likely
to bear a disproportionate gdverse
economic impact.) The datd reviewed
shows no transient shipments of spent
fuel or formula quantities of strategic
special nuclear material; such shipments
are very rare. Currently, there are no
reporting requirements for transient
shipments of natural uranium or special
nuclear material of low or moderate
significance. Such shipments, if they are
regularly made, are not expected to

affect a substantial number of small
entities.

List of Subjects
10 CFR Part 40

Government contracts, Hazardous
materials—transportation, Nuclear
materials, Penalty, Reporting and
recordkeeping requirements, Source
material, Uranium,

10 CFR Part 70

Hazardous materials—transportation,
Nuclear materials, Packaging and
containers, Penalty, Radiation
protection, Reporting and recordkeeping
requirements, Sclentific equipment,
Security measures, Special nuclear
material,

10 CFR Part 73

Hazardous materials—transportation,
Incorporation by reference, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Reporting and
recordkeeping requirements, Security
measures.

10 CFR Part 110

Administrative practice and
procedure, Classified information,
Export, Import, Incorporation by
reference, Intergovernmental relations,
Nuclear materials, Nuclear power plants
and reactors, Penalty, Reporting and
recordkeeping requirements, Scientific
equipment.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is adopling the following amendments to
Part 40, 70, 73 and 110.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

1. The authority citation for Part 40 is
revised to read as follows:

Authority: Secs. 62, 63, 64, 65, 81, 161, 182,
183, 185, 68 Stal. 932, 833, 835, 848, 853, 954,
955, as amended, secs, 11e{2), 83, 84, Pub, L.
95-604, 82 Stal. 3033, as amended, 3039, sec.
234, 83 Stal. 444, as amended (42 US.C,
2014(e)(2), 20082, 2083, 2094, 2005, 2111, 2113,
2114, 2201, 2232, 2236, 2282); sec. 274, Pub. L.

. 86373, 73 Stat, 688 (42 U.5.C. 2021); secs. 201,

as amended, 202, 208, 88 Stal. 1242, as
amended, 1244, 1246 [42 U.S.C. 5841, 5842,
58486). .

Section 40.7 also issued under Pub. L. 95~
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 40.31(g) also issued under sec. 122, 68
Stat. 939 (42 U.S.C. 2152). Section 40,46 also
issued under sec. 184, 68 Stal. 954, as
amended (42 U.S.C. 2234). Section 40.71 also
Issued under sec. 167, 68 Stat. 955 (42 US.C.
2237).

For the purposes of sec. 223, 68 Stal. 858, as
amended (42 U.S.C. 2273), §§ 40.3. 40.25(d)(1)-
(3), 40.35{a)-{d). 40.41 (b) and (c), 40.48, 40.51
{(a) and {c), and 40,63 are issued under sec.
161b., 68 Stat. 948, as amended (42 US.C.
2201(b)): and §§ 40.25 (c) and [d) (3) and (4),
40.26(c){2), 40.35(e), 40.42, 40.61, 40.62, 40,64,
and 40.65 are issued under sec. 1610., 68 Stal.
950, as amended (42 U.S.C. 2201{0)).

2. In § 40.1, paragraph (a) is revised to
read as follows:

§40.1 Purpose.

(a) The regulations in this part
establish procedures and criteria for the
issuance of licenses to receive fitle to,
receive, possess, use, transfer, or deliver
source and byproduct materials, as
defined in this part, and establish and
provide for the terms and conditions
upon which the Commission will issue
such licenses. The regulations in this
part also establish certain requirements
for the physical protection of import,
export, and transient shipments of
natural uranium. (Additional
requirements applicable to the import
and export of natural uranium are set
forth in Part 110 of this chapter.) The
regulations in this part do not establish
procedures and criteria for the issuance
of licenses for materials covered under
Title I of the Uranium Mill Tailings
Radiation Control Act of 1978 (92 Stal.
3021).

3.In § 40.4 a new [r) is added to read
as follows:

§40.4 Definitions.

(r) “Transient shipment” means a
shipment of nuclear material, originating
and terminating in foreign countries, on
a vessel or aircraft that stops at a
United States port.

4. Section 40.12 is revised to read as
follows:

§40.12 Carrlers.

(a) Except as specified in paragraph
{b) of this section, common and contract
carriers, freight forwarders,
warehousemen, and the U.S. Postal
Service are exempt from the regulations
in this part and the requirements for a
license set forth in section 62 of the Act
to the extent that they transport or store
source material in the regular course of
the carriage for another or storage
incident thereto.

(b) The exemption in paragraph (a) of
this section does not apply to a person
who possesses a transient shipment (as
defined in § 40.4(r)), an import shipment,
or an export shipment of natural
uranium in an amount exceeding 500
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kilograms, unless the shipment is in the
form of ore or ore residue.

5. A new § 40.23 is added to read as
follows;

§40.23 General license for carriers of
transient shipments of natural uranium
other than In the form of ore or ore residue.

(a) A general license is hereby issued
to any person to possess a transient
shipment of natural uranium, other than
in the form of ore or ore residue, in
amounts exceeding 500 kilograms.

(b)(1) Persons generally licensed
under paragraph (a) of this section, who
plan to carry a transient shipment with
scheduled stops at a United States port,
shall notify the Material Transfer
Safeguards Ligensing Branch, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. The notification
must be in writing and must be received
at least 10 days before transport of the
shipment commences at the shipping
facility.

(2) The notification must include the
following information:

{i) Location of all scheduled stops in
United States territory;

{ii) Arrival and departure times for all
scheduled stops in United States
territory;

(iii) The type of transport vehicle;

(iv) A physical description of the
shipment;

(v) The numbers and types of
containers;

(vi) The name and telephone number
of the carrier's representative at each
stopover location in United States
territory;

{vii) A listing of the modes of
shipments, transfer points, and routes to
be used:;

(viii) The estimated date and time that
shipment will commence and that each
nation (other than the United States)
along the route is scheduled to be
entered;

{ix) For shipments between countries
that are not party to the Convention on
the Physical Protection of Nuclear
Material (i.e,, not listed in Appendix F to
Part 73 of this chapter), a certification
that arrangements have been made to
notify the Material Transfer Safeguards
Licensing Branch when the shipment is
received at the destination facility.

{¢) Persons generally licensed under
this section making unscheduled stops
at United States ports, immediately after
the decision to make an unscheduled
stop, shall provide to the Material
Transfer Safeguards Licensing Branch
the information required under
paragraph (b) of this section.

(d) A licensee who needs to amend a
notification may do so by telephoning

the Material Transfer Safeguards
Licensing Branch at 301-427-4186.

6. A new § 4086 is added to read as
follows:

§40.66 Requirement for advance notice of
export shipments of natural uranium,

(a) Each licensee authorized to export
natural uranium, other than in the form
of are or ore residue, in amounts
exceeding 500 kilograms, shall notify the
Material Transfer Safeguards Licensing
Branch, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
The notification must be in writing and
must be received at least 10 days before
transport of the shipment commences at
the shipping facility.

(b) The notification must include the
following information:

(1) The name(s), address(es), and
telephone number(s) of the shipper,
receiver, and carrier(s);

(2) A physical description of the
shipment;

{3) A listing of the mode(s) of
shipment. transfer points, and routes to
be used;

(4) The estimated date and time that
shipment will commence and that each
nation (other than the United States)
along the route is scheduled to be
entered; and

(5) A certification that arrangements
have been made to notify the Material
Transfer Safeguards Licensing Branch
when the shipment is received at the
receiving facility.

(c) A licensee who needs to amend a
notification may do so by telephoning
the Material Transfer Safeguards
Licensing Branch at 301-427-4186.

7. A new § 40.67 is added lo read as
follows:

§ 40.67 Requirement for advance notice
for importation of natural uranium from
countries that are not party to the
Convention on the Physical Protection of
Nuclear Material.

(&) Each licensee authorized to import
natural uranium, other than in the form
of ore or ore residue, in amounts
exceeding 500 kilograms, from countries
not party to the Convention on the
Physical Protection of Nuclear Material
(see Appendix F of Part 73 of this
chapter) shall notify the Material
Transfer Safeguards Licensing Branch,
U.S, Nuclear Regulatory Commission,
Washington, DC 20555. The notification
must be in writing and must be received
at least 10 days before transport of the
shipment commences at the shipping
facility.

(b) The notification must include the
following information:

(1) The name(s), address(es), and
telephone number(s) of the shipper,
receiver and carrier(s); ‘

(2) A physical description of the
shipment;

(3) A listing of the mode(s) of
shipment, transfer points, and routes to
be used;

(4) The estimated date and time that
shipment will commence and that each
nation along the route is scheduled to be
entered;

(¢) The licensee shall notify the
Material Transfer Safeguards Licensing
Branch by telephone at 301-427-4186
when the shipment is received at the
receiving facility;

(d) A licensee who needs to amend a
notification may do so by telephoning
the Material Transfer Safeguards
Licensing Branch at 301-427-4186.

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

8. The authority citation for Part 70 is
revised to read as follows:

Authority: Secs. 51, 53, 161, 182, 153, 68
Stat. 826, 930, 948, 953, 054, as amended, sec.
234, 83 Stal. 444, as amended (42 U.S.C. 2071,
2078, 2201, 2232, 2233, 2282); secs, 201, as
emended, 202, 204, 206, 88 Stat. 1242, as
amended, 1244, 1245, 1248 (42 U.S.C, 5841,
5842, 5845, 5840).

Section 70.7 also issued under Pub. L. 95—
601, sec. 10, 02 Stal. 2051 (42 U.S.C. 5851).
Section 70.21(g) also issued under sec. 122, 68
Stal. 939 (42 U.S.C. 2152), Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88 Stat.
475 (42 U S.C. 2077). Section 70.36 and 70.44
also issued under sec. 184, 68 Stal. 054, as
amended (42 U.S.C. 2234). Section 70.61 also
issued under secs. 186, 167, 68 Stat. 955 (42
U.S.C. 2238, 2237). Section 70.62 also fssued
under sec. 108, 68 Stat. 839, as amended (42
U.S.C. 2138).

For the purposes of sec. 223, 88 Stal. 958, as
amended (42 U.S.C. 2273); §§ 70.3, 70.19(c),
70.21(c), 70,22 {a), (b). (d)-{k), 70.24 (&) and
(b), 70.32 (a) (3), (5). (8}, (d) and (i), 70.36,
70.38 {b) and (c), 70.41(a), 70.42 (a}.and (c),
70.56, 70,57 (b), (), and (d). 70.58 {a)~{g)(3),
and (h}-{j) are issued under sec. 161b, 68 Stat.
948, as amended (42 U.S.C, 2201(b)); §§ 70.7,
70.20a (e) and [d), 70.20b (c) and (e), 70.21(c).
70.24(b), 70.32 (a)(6), (c). (d), (e) and (g). 70.96,
70.51(c)~{g), 70.56, 70.57 (b) and (d) and 70.58
(a}~(g)(3) and fh)-(j) are issued under sec. 18i,
68 Stat. 949, as amended (42 U.S.C. 2201(i));
and §% 70.20b (d) and (e), 70.38, 70,51 {b) and
(i). 70.52, 70.53, 70.54, 70.55, 70.58 {g}{4), (k).
and {1} and 70.59, and 70.60 (b) and (c) are
issued under sec. 1810, 68 Stal. 950, as
amended (42 U.S.C. 2201(0)).

9. Seclion 70.20b is revised to read as
follows:
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§70.20b General license for carriers of Safeguards Licensing Branch, U.S. (1) Provide to the Material Transfer
transient shipments of formula quantities Nuclear Regulatory Commission, Safeguards Licensing Branch, the
of strategic special material, Washington, DC 20555, information required under paragraph (f)
:"d" nuclear material of moderate h(2) A perso‘l: nglfnmlly l:lcensed under of this section.

nucless this section s assure that:
material of low strategic significance, and : (2) In the case of persons generally
irradiated reactor fuel, (i) The notification will be received al ;001 c0d under paragraph (a)(1) of this

(a) A general license is hereby issued
to any person to possess transient
shipments of the following kinds and
quantities of special nuclear material:

{1) A formula quantity of special
nuclear material of the types and
quantities subject to the requirements of
§8§ 73.20,. 73.25, 73.26 and 73.27 of this
chapter;

(2) Special nuclear material of
moderate and low strategic significance
of the types and quantities subject to the
requirements of § 73.67 of this chapter;

(3) Irradiated reactor fuel of the type
and quantity subject to the requirements
of § 73.37 of this chapter.

(b) Persons generally licensed under
this section are exempt from the
requirements of Parts 19 and 20 of this
chapter and the requirements of this
part, except §§ 70.32 (a) and (b), 70.52,
70.55, 70,61, 70,62 and 70.71.

(c) Persons generally licensed under
this section to possess a transient
shipment of special nuclear material of
the kind and quantity specified in
paragraph (a)(1) of this section shall
provide physical protection for that
shipment in accordance with or
equivalent to §§ 73.20(a), 73.20(b), 73.25.
and 73.26 of this chapter and shall
comply with the requirements of
§§ 73.70(g) and 73.71(b) of this chapter.
from the time a shipment enters a
United States port until it exits that or
another U.S. port.

(d) Persons generally licensed under
this section to possess a transient
shipment of special nuclear material of
maoderate or low strategic significance of
the kind and quantity specified in
paragraph (a)(2) of this section shall
provide physical protection for that
shipment in accordance with or
equivalent to § 73.67 of this chapter and
shall comply with the requirements of
§ 73,71(b) of this chapter.

(e) Persons generally licensed under
this section to possess a transient
shipment of irradiated reactor fuel of the
kind and quantity specified in paragraph
(a)(3) of this section shall provide
physical protection for that shipment in
accordance with or equivalent to § 73.37
of this chapter and shall comply with
the requirements of § 73.71(b) of this
chapter,

{f)(1) Persons generally licensed under
this section, who plan to carry transient
shipments with scheduled stops at
United States ports, shall notify in
writing the Material Transfer

least 10 days before transport of the
shipment commences at the shipping
facility;

(ii) The Material Transfer Safeguards
Licensing Branch has been notified by
telephone at 301-427-4186, at-least 10
days before transport of the shipment
commences at the shipping facility, that
an advance shipping notice has been
sent by mail; and

(iii) The Material Transfer Safeguards
Licensing Branch will be notified by
telephone at 301-427-4186 of any
changes to the shipment itinerary.

(3) Persons who are generally licensed
under paragraph {a)(1) of this section
must include the information listed in
paragraphs (f)(3) (i) through (ix) of this
section. Persons who are generally
licensed under § 70.20b{a)(2) and
§ 70.20b{a)(3) must include the
information listed in paragraphs (f)(3) (i)
through (viii) of this section.

(i) Location of all scheduled stops in
United States territory;

(ii) Arrival and departure times for all
scheduled stops in United States
territory;

(iii) The type of transport vehicle;

(iv) A physical description of the
shipment (elements, isotopes, and
enrichments);

(v) The number and types of
containers;

(vi) The name and telephone number
of the carrier’s representative at each
stopover location in United States
territory:

(vii) The estimated time and date that
shipment will commence and that each
country (other than the United States)
along the route is scheduled to be
entered;

(viii) For shipments between countries
that are not party to the Convention on
the Physical Protection of Nuclear
Material, provide assurances, as far as
is practicable, that this nuclear material
will be protected during international
transport at levels described in Annex I
to that Convention (see Appendices E
and F of Part 73 of this chapter); and

(ix) A physical protection plan for
implementing the requirement of
§ 70.20b(c), which will include the use of
armed personnel to protect the shipment
during the time the shipment isin a
United States port.

(g) Persons generally licensed under
this section making unscheduled stops
at United States ports, immediately after
the decision to make an unscheduled
stop, shall:

section, arrange for local law
enforcement authorities or trained and
qualified private guards to protect the
shipment during the stop.

(3) In the case of persons generally
licensed under paragraph (a)(2) of this
section, arrange for the shipment to be
protected as required in § 73.67 of this
chapter.

(4) In the case of persons generally
licensed under paragraph (a)(3) of this
section, arrange for the shipment to be
protected as required in § 73.37(e) of this
chapter.

(5) Implement these arrangements
within a reasonable time after the
arrival of the shipment at a United
States port to remain in effect until the
shipment exits that or another U.S. port,

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

10. The authority citation for Part 73 is
revised to read as follows:

Authority: Secs, 53, 161, 68 Stal. 930, 948, as
amended, sec, 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat, 1242, as amended. 1245 (42 US.C,
5841, 5844).

Section 73.37(f) is also issued under sec.
301, Pub, L. 96-295, 94 Stat. 789 (42 US.C.
5841 note).

For the purposes of sec, 223, 68 Stat, 958, as
amended (42 U.S,C. 2273); §§ 73.21, 73.37(g).
74.55 are issued under sec. 161b, 68 Stat. 948,
as'amended (42 U.S.C. 2201(b)): §§ 73.20,
73,24, 73.25, 73.28, 73.27, 73.37, 7340, 73.45,
73.46, 73.50, 71.55, 73.67 are issued under sec.
161i, 68 Stat. 949, as amended (42 US.C.
2201(i)); and §§ 73.20{c)(1), 73.24(b)(1), 73.26
(b)(3), (h)(6), and (k)(4), 73.27 {a) and (b),
73.37(f). 73.40 [b) and (d), 73.46 (g)(6) and
(h)(2), 73.50 (g) (2). (3){iii)(B) and (h), 73.55(h)
{2). and [4)(iii)}{B), 73.70. 73.71, 73.72 are
issued under sec. 1610, 68 Stal. 950, as
amended (42 U.S.C. 2201(0)).

In § 73.1, a new paragraph (b)(8) is
added to read as follows:

§73.1 Purpose and scope.

(b) » » -

(8) This part prescribes requirements
for advance notice of export and import
shipments of special nuclear material,
including irradiated reactor fuel.

12. Section 73.72 is revised to read as
follows:
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§73.72 Requirement for advance notice of
strategic

(a) A licensee, other than one
specified in paragraph (b) of this
section, who, in a single shipment, plans
to deliver to a carrier for transport, to
take delivery at the point where a
shipment is delivered to a carrier for
transport, to import, to export, or to
transport a formula quantity of strategic
special nuclear material, special nuclear
material of moderate stategic
significance, or irradiated reactor fuel
required to be protected in accordance
with § 73.37, shall:

(1) Notify in writing the Material
Transfer Safeguards Licensing Branch,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555;

(2) Assure that the notification will be
received at least 10 days before
transport of the shipment commences at
the shipping facility;

(3) Include the following information
in the notification:

[i) The name(s), address(es), and
telephone number{s) of the shipper,
receiver and carrier(s);

{ii) A physical description of the
shipment: (A) for a shipment other than
irradiated fuel, the elements, isotopes,
enrichment, and quantity; (B) for a
shipment of irradiated fuel, the physical
form, quantity, type of reactor, and
original enrichment;

(iii) A listing of the mode(s) of
shipment, transfer point(s) and route(s)
to be used:;

(iv) The estimated time and date that
shipment will commence and that each
country along the route is scheduled to
be entered; and

(v) the estimated time and date of
arrival of the shipment at the
destination;

(v) The estimated time and date of
arrival of the shipment at the
destination;

(4) Notify the Material Transfer
Safeguards Licensing Branch by
telephone at 301-427-4186 at least 10
days before transport of the shipment
commences at the shipping facility that
an advance notice has been sent; and

(5) Notify the Material Transfer
Licensing Branch by telephone at 301~
427-4186 of any changes to the shipment
itinerary.

(b) A licensee who makes a road
shipment or transfer with one-way
transit times of one hour or less in
duration between installations of the
licensee is exempt from the
requirements of this section for that
shipment or transfer.

13. Section 73.73 is added to read as
follows:

§73.73 Requirement for advance notice

(a) A licensee authorized to export
special nuclear material of low strategic
significance shall:

(1) Notify in writing the Material
Transfer Safeguards Licensing Branch,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555;

(2) Assure that the notification will be
received at least 10 days before
transport of the shipment commences at
the shipper's facility;

(3) Include the following information
in the notification:

(i) The name(s) address(es), and
telephone number(s) of the shipper,
receiver and carrier(s);

(ii) A physical description of the
shipment (the elements, isotopes, form,
etc.);

(iii) A listing of the mode(s) of
shipment, transfer points, and routes to
be used;

{iv) The estimated time and date that
shipment will commence and that each
country along the route is scheduled to
be entered; and

(v) The estimated time and date of
arrival of the shipment at the
destination;

{4) Assure that during transport
outside the U.S,, the shipment will be
protected in accordance with Annex 1 to
the Convention on the Physical
Protection of Nuclear Material (see
Appendix E of this part).

(b) A licensee who needs to amend a
written advance notification required by
paragraph (a) of this section may do so
by telephoning the Material Transfer
Safeguards Licensing Branch at 301-427-
4186.

14. Section § 73.74 is added 1o read as
follows:

§73.74 Requirement for advance notice
and protection of import shipments of
nuciear material from countries that are not
party to the Convention on the Physical
Protection of Nuclear Material,

(a) A licensee authorized to import
special nuclear material of low strategic
significance from a country not a party
to the Convention on the Physical
Protection of Nuclear Material (i.e., not
listed in Appendix F of this part} shall:

(1) Notify in writing the Material
Transfer Safeguards Licensing Branch,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555; g

(2) Assure that the notification will be
received at least 10 days before

transport of the shipment commences at
the shipper's facility; and

(3) Include the following information
in the notification:

(i) The name(s), address(es) and
telephone number(s) of the shipper,
receiver and carrier(s);

{ii) A physical description of the
shipment (the isolopes, enrichment,
quantity, etc.):

(iil) A listing of mode(s) of shipment,
transfer points, and routes to be used:
and

(iv) The estimated time and date that
shipment will commence and that each
country along the route is scheduled to
be entered; and

[v) The estimated time and date of
arrival of the shipment at the
destination.

(b) A licensee who needs to amend a
written advance notification required by
aragraph (a) of this section may do so

gy telephoning the Material Transfer
Safeguards Licensing Branch at 301-427-
4186,

{c) A licensee authorized to import
from a country not a party to the
Convention on the Physical Protection of
Nuclear Material (i.e., not listed in
Appendix F of this part) a formula
quantity of special nuclear material,
special nuclear material of moderate
strategic significance, special nuclear
material of low strategic significance, or
irradiated reactor fuel shall assure that
during transport outside the U.S. the
shipment will be protected in
accordance with Annex I to the
Convention on the Physical Protection of
Nuclear Material (see Appendix E of
this part).

15. A new Appendix E is added to
Part 73 to read as follows.

Appendix E—Levels of Physical
Protection To Be Applied in
International Transport of Nuclear
Material *

(Verbatim from Annex I to The
Convention on the Physical Protection of
Nuclear Material)

{a) Levels of physical protection for
nuclear material during storage

! Sew Appendix C 10 Part 110 of this chapter for
the physicul description of the categories of nuclear
material as set forth in Annex [ o the Convention.
For the purposes of this part, the following
categories of nuclear malerial are synonymous:

Category 1 is a formula quantity of strategic
special nuclear materiak

Category 1l is special nuclear material of
moderate strategic significunce. Other fuel which by
virtue of its original figsile material content ta
classifiod as Categories 1 and 1! belore irradiation
may be reduced one category level while the

Continued
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incidental to international nuclear
transport include:

(1) For Category 11l materials, storage
within an area to which access is
controlled;

(2) For Category Il materials, storage
within an area under constant
surveillance by guards or electronic
devices, surrounded by a physical
barrier with a limited number of points
of entry under appropriate control or
any area with an equivalent level of
physical protection;

(3) For Category I material, storage
within a protected area as defined for
Category II, to which, in addition, access
is restricted to persons whose
trustworthiness has been determined,
and which is under surveillance by
guards who are in close communication
with appropriate response forces,
Specific measures taken in this context
should have as their object the detection
and prevention of any assault,
unauthorized access, or unauthorized
removal of material,

(b) Levels of physical protection for -
nuclear material during international
transport include:

(1) For Categories Il and 11l materials,
transportation shall take place under
special precautions including prior
arrangements among sender, receiver,
and carrier, and prior agreement
belween natural or legal persons subject
to the jurisdiction and regulation of
exporting and importing States,
specifying time, place and procedures
for transferring transport responsibility;

(2) For Category I materials,
transportation shall take place under
special precautions identified for
transportation of Categories If and 111
materials, and in addition, under
constant surveillance by escorts and
under conditions which assure close
communication with appropriate
response forces;

(3) For natural uranium other than in
the form of ore or ore residue,
transportation protection for quantities
exceeding 500 kilograms U shall include
advance notification of shipment
specifying mode of transport, expected
time of arrival and [shall provide for]
confirmation of receip! of shipment.

16, A new Appendix F is added to Part
73 to read as follows:

radiation level from the fuel exceeds 100 ruds/hour
at one meter unshielded; and

Category Ill is special nuclear material of low
stralegic significance,

Appendix F—Nations That Are Parties

to the Convention on the Physical
Protection of Nuclear Material *
Date of d-wl:'d
Nation ratfication with
the IAEA
o YA ) e TR SN SN L
Crochoslovali. oo Apr. 23, 1062,
German Democratic Republic (E Gor- | Feb 5, 1901
many). *
4 May 4, 1684
Korea, Republic of — i Apr. 7, 1082
EAES EE S —— b -
Phitop | Sept. 22. 1981
Poland. RN RES— [« S
Sweden.—... .. e AND. 17 1900
Union of Soviet Sociakst Ropubics ... May 25, 1963,
United States of Amenca . re———

~ Dec. 13, 1882

PART 110—EXPORT AND IMPORT OF
NUCLEAR FACILITIES AND
MATERIALS

17. The authority citation for Part 110
is revised to read as follows:

Authority: Secs. 51, 53, 54, 57, 62, 63, 64, 65,
81, B2, 103, 104, 109, 111, 1286, 127, 128, 129, 161,
181, 182, 183, 187, 189, 68 Stat. 929, 930, 931,
932, 933, 936, 937, 948, 953, 954, 955, 956, Pub. _
L. 88-489, 78 Stal. 603-605; Pub. L. 91-560, 84
Stal. 1472, 70 Stat. 1071, Pub. L. 85-256, 71
Stat. 578; Pub. L. 87-615, 76 Stat. 309; Pub. L.
83-377, 88 Stal. 473, 475, Pub. L. 05-242, 92
Stat. 125, 126, 131-139, 141 (42 U.S.C. 2071,
2073, 2074, 2077, 2092-2005, 2111, 2112, 2133,
2134, 2139, 2139a, 2141, 2154-2158, 2201, 2231~
2233, 2237, 2239); Sec. 201, Pub. L. 93-438, 88
Stat. 1242, as amended by Pub. L. 84-79, 89
Stal. 413, 414 (42 U.S.C. 5841).

Sec. 110.13 also issued under sec. 122, Pub.
L. 83-703, 68 Stat. 939 (42 U.S.C. 2152), Sec.
110.50(b)(4) also issued under sec. 123, Pub. L.
95-242, 82 Stal. 142-145 (42 U.S.C. 2153). Sec.
110.51 also issued under sec. 184, Pub, L. 83~
703, 63 Stat. 954; Pub. L. 88-489, 78 Stat, 607
(42 U.S.C. 2234). Sec. 110,52 also issued under
sec. 186; Pub. L. 83-703, 68 Stal. 955 (42 US.C.
2236). Sec. 110,80-110.113 also issved under §
U.S.C. 552, 554. Sec. 110,130-110.135 also
issued under 5 U.S.C. 553.

18. In § 110.50, paragraph (b)(5) is
revised to read as follows:

§11050 Terms.

lb’ ..

(5) A licensee authorized to export or
import nuclear material is responsible
for compliance with applicable
requirements of Parts 40, 70, and 73 of
this chapter, unless a domestic licensee
of the Commission has assumed that
responsibility and the Commission has
been so notified.

* Once the Convention enters into force, an
updated list of party nations will appear annually in
the Department of State’s publication. Treaties in
Force. Appendix F will be amended as required to
maintain its currency.

Duted ut Washington, DC this 21st day of
March 1985,

For the Nuclear Regulatory Commission.
John C. Hoyle,
Acting Secretary of the Commission.
[FR Doc. 85-7137 Filed 3-27-85; 8:45 am]
BILLING CODE 7590-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

Business Loans; Secondary Market
Substantive Rules

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: On July 10, 1984, the Small
Business Secondary Market
Improvements Act of 1884 (Pub. L. 98~
352) was enacted (98 Stat. 329) which
amended the Small Business Act (15
U.S.C. 631 ef seq.) [Act) to authorize the
Small Business Administration (SBA) to
issue certificates representing
ownership of all or a fractional part of
SBA guaranteed portions of loans which
have been assembled into an SBA-
approved pool, and certificates
representing individual guaranteed
portions of such loans. This regulation
implements section 3(b) of Pub. L. 88-352
which requires SBA to promulgate rules
and regulations to implement this new
authorization.

EFFECTIVE DATE: March 31, 1985,

FOR FURTHER INFORMATION CONTACT:
James W. Hammersley, Financial
Analyst, Room 800C, (202) 653-5954 or
Allan S. Mandel, Special Assistant,
Room 800B, (202) 653-5764, 1441 L Street,
NW, Washington, D.C. 20416,
SUPPLEMENTARY INFORMATION: The
Small Business Secondary Market
Improvements Act of 1984 (Pub. L. 98-
352) was enacted on July 10, 1984. This
legislation amended the Act to authorize
SBA to issue certificates representing
ownership of SBA guaranteed portions
of individual loans and representing
ownership of all or a part of a pool
approved by SBA and composed solely
of the entire guaranteed portions of such
loans (henceforth “guaranteed
portions"). These regulations implement
this legislation. Subpart G covers loan
pools and Subpart H covers the sale of
individual guaranteed portions.

Under section 7(a) of the Act (15
U.S.C. 636(a)), SBA guarantees loans
made by participating lenders. Such
guaranty cannot exceed 90 percent of
the loan, and in some cases, by statute,
the maximum percentage that can be
guaranteed is 80 percent. The lender
which made the loan remains at risk for
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the unguaranteed portion and continues
to service that loan. A secondary market
has developed for the guaranteed
portions of these loans. Until the
enactment of Pub. L. 98-352, the only
way for an investor to participate in this
market was to purchase the entire
guaranteed portion of an individual
loan. There was no authority to
fractionalize any single loan. Congress
recognized the benefits of an effective
secondary market in S. Rep. No. 542,
96th Cong., 2d Sess. 6 (1984),
accompanying Pub. L. 98-352

Among the benefits of an effective secondary
markel are increased liquidity and leverage
of capital for lenders; increased access to
capital for borrowers; wider distribution of

capital among geographic areas; greater
accessibility to long-term fixed-rate
financing: and potentially lower costs of
borrowing for small business.

The SBA Small Business Committee
on Capital Access, a task force created
by the Administrator of SBA,
recommended in October 1982, that a
new program of loan pooling be created
in order to facilitate the purchase of
fixed rate loans. The General
Accounting Office subsequently issued a
report which also recommended the use
of loan pooling in order to provide fixed
rate financing. (See S. Rep. No. 542, 98th
Cong., 2d Sess. 9-10). Both Congress and
the 1l Business Committee on
Capital Access recognized the need to
bring into the secondary market large
numbers of institutional buyers of
significant size. (See S. Rep. No. 542,
supra, at p. 19). The impact of this
participation would, it is expected,
reduce ng costs incurred by
small business concerns.

As part of its plan to provide for a
more efficient secondary market,
Congress in Pub. L. 98-352 also required
8 central registration of all SBA
guaranteed portions sold and resold in
the marketplace, whether or not such
portions were pooled. SBA implemented
this requirement in a final regulation
published in the Federal Register on
October 11, 1984 (49 FR 39837).

In addition, SBA published on
November 2, 1984, a final regulation, 49
FR 44091, intended to standardize the
documentation relative lo all secondary
market transactions.

These regulations provide that SBA
shall guarantee to registered holders
upon such terms and conditions as it
deems appropriate, the timely payment
of principal and interest on certificates
which are based on and backed by a
pool of SBA guaranteed portions of
loans, With respect to the sale of
individual guaranteed portions, SBA
guarantees the holder against a failure
by the borrower 1o repay the loan or a

failure by either the lender or the SBA's
Fiscal and Transfer Agent (FTA) to
forward 1o the holder the borrower's
payment on the guaranteed portion of
the loan. SBA does not guarantee timely
payment on individual guaranteed
portions when the borrower has not
made the payment to the lender.
However, if the borrower is delinguent
on any payment for sixty days or more,
the FTA, on behalf of the registered
holder, will make a written demand
upon the lender to purchase the
guaranteed portion, If the lender fails to
make the repurchase, then the
guaranteed portion will be purchased by
SBA.

Under the central registration
requirement, an investor who purchases
a guaranteed portion or an interest in a
pool consisting of the guaranteed
portions of loans will receive from the
FTA a certificate representing such
interest.

With the passage of Pub. L. 98-352,
SBA's guaranty of a pool certificate was
given the statutory backing of the full
faith and credit of the United States.

SBA's guaranty of an individual portion

was not affected by enactment of this
law.

Lenders will make, sell, and service
loans as they do now. Certificates
evidencing ownership of guaranteed
portions will continue to be issued by
the FTA. The relationship between the
lender and FTA will continue to be
governed solely by SBA Form 1086. In
the case of individual guaranteed
portions the relationship between the
holder and FTA will be governed by the
individual portion certificate. With
regard to pools, the relationship
between the holder and FTA will be
governed by the terms of the pool
certificate.

Guaranteed interests forming a pool
may be sent by the poal assembler to
the FTA as an already assembled
package of guaranteed interests or may
be sent to the FTA separately. If sent
separately, the FTA will issue
certificates for individual guaranteed
portions until such time as the pool is
fully assembled. At that time, the
individual SBA certificates will be
converted into the required pool
certificates in the appropriale
denominations,

The poo! assembler will be
responsible for purchasing the
guaranteed portions, applying for the
pool certificate, and marketing the pool
interests. The SBA and the FTA will not
be a party to these contracts, and will
not have any responsibility to deliver
pool interests to the purchaser if'the
assembler fails 1o make good delivery of
the individual guaranteed portions to the

FTA. In general, the SBA and FTA will
have no greater or lesser responsibility
in regards to the sales of pool interests
than they do at present in regard to the
sales of individual guaranteed portions.

An entity desiring to assemble a pool
of guaranteed portions must be
approved as a pool assembler by SBA.
Any such entity must have a net worth
consistent with the guidelines of the
appropriate regulatory authority. It must
be regulated either by SBA or by a state
or federal financial regulatory agency, or
it must be a member of the National
Association of Securities Dealers
(NASD). It must have the financial
capability of assembling acceptable and
eligible guaranteed portions in sufficient
quantity to support the required -
minimum issuances of pool certificates.
And it must be in good standing with
SBA as determined by the SBA
Associate Administrator for Finance
and Investment and with any state or
Federal regulatory body governing the
entity’s activities or with NASD, if itis a
member.

While SBA has the statutory authority
to regulate participants in the pooling
program, the Agency does not desire to
impose new regulatory burdens upon
those who wish 1o participate,

Therefore, the Agency is p to
make use of NASD membership, State
and Federal banking regulation and

already existing SBA regulation {13 CFR
120.302) and all that it entails as a
standard for entry and continued
participation in SBA secondary market
loan pooling. Once it is approved by
SBA, an entity shall continue to qualify
as an eligible pool assembler only so
long as it meets the eligibility
requirements outlined above. It must
also conduct its operations in
accordance with accepted industry
practices, ethics and standards, and is
required to keep its books in accordance
with generally accepted accounting
principles or as directed by the
appropriate regulatory body. The SBA
may suspend or terminate the continued
eligibility of any pool assembler which
fails to meet the stated characteristics
and requirements. Termination
proceedings will be conducted in
accordance with Part 134, Title 13, Code
of Federal Regulations (13 CFR Part 134),

Alter a pool assembler is approved by
SBA, it must file an application with
SBA to assemble each pool, together
with the appropriate application fee
charged by SBA's Fiscal and Transfer
Agent.

The regulations provide that SBA
shall analyze market conditions and
program experience and then develop
certain program parameters necessary
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for program operation. The Agency has
made initial decisions for the following

parameters:
Minimum mumber of guarantoed portions. ... 4
peccentage of one loan in & pool ... 3%
Minimum dollar 820 o 8 POOK.— . $1,000,000
Maximum  aflowable difference
torm 70%
Minimum pool certiicate sixe. e 525,000
Pool certificate dollar multiphe ... $5.000
Madmum SHorence in Note ... . 2 POINIS

The Agency is not imposing any
geographic requirement on the location
of the loans which compose a pool, nor
is it requiring that only loans to similar
businesses must comprise a pool.

In order to take care of the odd
amount in any pool, one certificate in
each pool can be in an amount which is
not a multiple of the specified certificate
dollar multiple. A certificate
representing a guaranteed portion not in
a pool has no minimum amount
limitation.

In selecting these requirements, SBA
has endeavored to balance two
conflicting considerations. The first is
the need to moderate the effect of
prepayment of loans, which is permitted
under Section 5{f)(4) of the Act (15
U.S.C. 634([)(4)). The larger the pool the
smaller the effect of prepayment of one
loan. For example, in a pool consisting
of two $500,000 loans, half of the
investor's capital would be returned
prematurely if one loan were prepaid. In
contrast, in a pool of twenty $100,000
loans, only one-twentieth of the capital
would be prematurely returned by a
prepayment. The second need is to
avoid mandating an undesirably high
cost for assembling a pool (measuring
cost both in dollars and time). To
assemble a pool of two loans with a
value of $500,000 each is less costly both
in dollars and in time thanit is to
assemble a pool of fifty such loans
valued at $25 million. Oae need favors
smaller pools; the other, larger ones.

In order to comply with the
statutorily-mandated central registration
requirement, each certificate issued by
the FTA, whether evidencing ownership
of a pool interest or an individual
guaranteed portion, shall be in
registered form only. Each certificate
must specify the principal amount, the
interest rate, and the marturity date.

Each certificate is freely transferable
on the books of the FTA except that a
lender cannot purchase a pool
certificate if any loans currently in the
lender’s portfolio have become part of
the pool. It will be the responsibility of
the lender to determine prior to the
purchase of the pool certificate if any of
its ltl)ans have been put into a particular
pool.

There can only be one registered
holder with respect to each certificate.

This does not preclude ownership as
joint tenants or as tenants in common,
but it does preclude ownership in a
disjunctive capacity (f.e., Mary Smith or
John Smith).

As required by the statute, SBA's
guartanty for payment of interest on
prepaid or defaulted loans, the
guaranteed portions of which have been
placed in a pool, extends only through
the date of prepayment by the borrower
or SBA's payment in honoring its
guaranty on a defaulted loan.

If a pool assembler acquires central
registration documents as it puts
together a pool, it must deliver to the
FTA all such required documents before
the FTA will issue the certificates
representing fractional interests in the
pool to the registered holders. This is an
appropriate function of pool
administration.

The proposed regulations also
implement the statutory mandate that no
state, local, or Federal law shall
preclude or limit SBA's exercise of its
ownership right in the guaranteed
portions in a pool or individual
guaranteed interest against which the
certificates are issued. When the
Agency pays-a claim with respect to a
certificate, it shall be subrogated fully to
the rights satisfied by such payment.

Eligible guaranteed interests in loans
for assembly in a pool consist of any
SBA guaranteed portion of a loan made
pursuant to Section 7{a) of the Act,
except Section 7{a)(13), which relates to
development companies. Each such loan
must be in a current status on the date
of pool formation.

The Congress and the Agency are
interested in disclosing relevant
information to purchasers of pool
certificates as well as to purchasers of
guaranteed portions which are not
pooled. With the exception of the
originating lender, the seller of a pool or
individual certificate must provide the
purchaser of the certificate with
information on the terms, conditions and
yield of that certificate. Such disclosures
are to be made orally at the time of the
sale and recorded on the transfer
document.

Regulatory Flexibility Analysis

For the purposes of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq, the
Small Business Administration has
determined that these rules may have a
significant economic impact on a
substantial number of small entities.

A. Reasons for action. This action is
mandated by Pub. L. 98-352, “Small
Business Secondary Market
Improvements Act of 1984."

B. Statement of Objectives. The
objective of these rules is to promote the

orderly operation of the SBA secondary
market and to create the SBA Loan
Pooling Program.

C. Description of affected entities.
Affected entities will be those
businesses currently buying or selling
guaranteed portions in the secondary
market and those entities that decide to
become pool assemblers. It is estimated
that the number of businesses affected
is approximately 3000.

D. Description of recordkeeping.
Recordkeeping requirements are
unchanged for individual sales in the
secondary market. Recordkeeping for
lenders selling loans into a pool will be
the same as for those loans sold into the
individual market. The fiscal and
transfer agent will be responsible for
maintaining records for each pool.

E. Duplicative rules. There are no
Federal rules which duplicate or overlap
this rule.

F. Significant alternatives. There are
no significant alternatives to this rule.

Analysis Under Executive Order 12291

The following analysis is provided
under the guidelines of Executive Order
12291, SBA has determined tha! this rule
could be considered a major rule.

A. Potential Benefits. The Secondary
Market increases the supply of capital
available to small business and
mitigates the effect of cyclical
fluctuations in bank liquidity on the
supply of small business loans. The
Loan Pooling Program is expected to
increase the amount of fixed rate money
available to small business.

B. Potential Costs. The potential costs
are the administrative costs involved in
program operation. These costs include
the salaries and expenses of SBA and
program participants.

C. Net.Benefit. The net benefit will be
better financing terms available to small
business.

D. Analysis and Response to Public
Participation. The public comments
submitted in response to SBA's Notice
of Proposed Rulemaking were all
supportive of the Loan Pooling program
and the secondary market, but
discussed some aspect of the program
that the writer felt needed to be
reviewed by SBA. Most of the comments
dealt with the fees, §§ 120.711 and
120.808. These commentors felt that the
fee schedule charged by the Fiscal and
Transfer Agent (FTA) must be subject to
public comment. The fee schedule for
the FTA will be based on the result of a
competition of private sector entities.

The fees established will be the fees
that are negotiated by SBA and the
selected contractor for FTA services.
The Agency has always been willing to
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accept public comment on the FTA fees
and will continue to accept such
comments. In response to the public
comments, the two sections were
reworded 1o better convey the fee
selling process.

Two commentors discussed the
requirement that pool assemblers be
members of the National Association of
Securities Dealers (NASD) if they are
not regulated by a state of federal
regulatory authority. The writers felt the
requirement may be burdensome for a
firm that is not currently a member and
noted that the subsidiaries of large
securities firms that trade SBAs are not
members of NASD,

In response to these letters, further
discussions were held with
representatives of the industry and with
the NASD. As a result of these
discussions, SBA is convinced that the
NASD membership requirement is not
burdensome and will contribute greatly
to the integrity and reputation of the
SBA pool security. It should be noted
that the pooling legislation gave SBA the
authority to regulate broker/dealers
participating in this market. SBA feels
that the market will be better served if
SBA can make use of existing regulatory
mechanisms rather than creating a new
body of regulation.

Some comments were received on the
various pool parameters. In general
these comments are reflected in the
initial pool parameters described above.
SBA did not adopt the suggestion of two
writers that one loan be allowed to
account for 35% of a particular pool.
Twenty-five percent was selecled gs a
maximum percentage for one loan in
order to minimize the effects of a
prepayment or default of one loan in a
pool. One writer suggested that the
maximum allowable spread for the note
rate on the loans in the pool be three
percentage points instead of the two
percentage point limit that will be used
initially. Three percentage points was
considered excessive. Two percentage
points was the number suggested by the
other writers commenting on this aspect
of the loan pools. In selecting pool
parameters, SBA will base its decisions
on actual experience. Parameters
selected will be designed to facilitate
smooth operation of the program and
meet SBA's policy objectives.

Two commentors suggested that loans
in the 90.day deferment status be
permitted to be included in pools. This
idea was considered but rejected
because it would encourage poor loans
to be sold into pools as soon as a
problem developed.

It should also be noted that the
suspension and termination procedures
were changed slightly. Suspension

decisions will continue to be made by
the Associate Administrator for Finance
and Investment, however, termination
procedures will now be handled through
the Office of Hearings and Appeals.

SBA has also modified § 120.703(a) to
eliminate the requirement that the net
worth of a pool assembler be at least
$100,000. Instead, SBA has decided that
the net worth guidelines of the

- appropriate regulatory agency will be
satisfactory to meet SBA's requirements.

SBA hs added a requirement in
§ 120.706(g) regarding the interest rate
on the pool. This section requires that
the interest rate on the pool certificate
cannot be greater than the lowest net
rate of any of the guaranteed portions in
the pool.

In addition, this rule contains
reporting or recordkeeping requirements
subject to approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
Chap. 35, Reporting and recordkeeping
requirements are approved under OMB
approval No. 3245-0213.

List of Subjects in 13 CFR Part 120

Loan programs, Business, Small
business.

Accordingly, pursuant to the authority
contained in section 5(b)(6) of the Small
Business Act, as amended (15 U.S.C.
634(b)(6)), SBA is amending Part 120,
Chapter 1, Title 13, Code of Federal
Regulations, by adding new Subparts G
and H to read as follows:

PART 120—BUSINESS LOANS POLICY

- » ¢ AN »

Subpart G—Pooling of SBA Guaranteed
Portion

Sec.

120.700
120.701
120.702

Statulory provisions.

General.

Definitions,

120.703 Eligible pool gssemblers.

120704 Suspension or termination of
eligibility of poal assembler.

120705 Certificates.

120.706 Loan pools.

120.707 Delivery requirements,

120.708 Pool administration.

120,709 Eligible loans for pools.

120,710 Guaranty.

120.711 Fees,

120,712 Disclosure requirements.

Subpart H—Individuai SBA Guaranteed
Portion Sold in the Secondary Market

120.800 Statutory provisions.

120.801 General,

120.802 Definitions.

120803 Certificates,

120.804 Individual sale.

120.805 Delivery requirements,

120.806 Secondary market administration.

120.807 Eligible loans for the secondary
market.

Sec.
120808 Fees.
120,809 Disclosure requirements.

Subpart G—Pooling of SBA
Guaranteed Portion

§ 120.700 Statutory Provisions.

The statutory authority for this
Subpart G is section 5(g) of the Small
Business Act (15 U.S.C. 834(g)).

§120.701 General.

The SBA shall guarantee to registered
holders, upon such terms and conditions
as it may deem appropriate, the timely
payment of principal of and interest on
certificates which are based on and
backed by a pool composed solely of the
entire SBA guaranteed portions of loans
which are made by private lenders.
SBA's guaranty of the certificates is
backed by the full faith and credit of the
United States. Transactions involving
the sale of interests in pools are
governed by the specified terms and
provisions of these regulations, SBA's
Secondary Market Program Guide and
contracts entered into by the parties.
These transactions and those described
in Subpart H of these regulations
constitute the SBA secondary market.
Procedural rules dealing with central
registration for the secondary market
may be found at Subpart F of this Part
and § 120.301-2-3, Further information
regarding the SBA Secondary Market
may be obtained from the Small
Business Administration, Room 800,
1441 L Street, NW., Washington, D.C.
20416.

§ 120.702 Definitions.

(a) Agency or SBA means the Small
Business Administration.

(b) Certificate means the document
representing a beneficial interest in a
pool consisting solely of the SBA
guaranteed portions of loans.

(c) Current status means a loan
repayment category in which no
payments from borrower to lender on a
loan are more than 29 days overdue as
measured from the due date of the
payment, and as evidenced on the
records of the central registry
maintained by the FTA.

(d) FTA means SBA's fiscal and
transfer agent.

(e) Payment date means the date that
checks are deposited in the U.S. mail by
the FTA. Such date shall be the 25th of
the month of the next business day
thereafter if the 25th is not a business
day, or such other date as may be
chosen from time to time by SBA and
published by naotice in the Federal
Register.

(f) Pool Assembler means a national
or state bank or savings and loan
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association, life insurance company,
broker-dealer, small business lending
company, or similar institution, which
meets the requirements set forth in
§120.703 of this Subpart. This entity,
whether or not it is the SBA
participating lender which made the
loan, arranges and organizes the pool by
acquiring the guaranteed portions of
loans that are in accordance with the
requirements of subpart H and directs
the FTA to issue the certificates.

(g) Registered Holder or Holder
means the certificate owner whose
identity is maintained on the books of
the FTA.

(h) Note Rate means the stated rate of
interest an the note SBA Form 147.

(i) Net Rate means the rate of interest
on an individual guaranteed portion in a
poal.

(1) Pool Rate means the stated rate of
interest on a pool certificate.

§120.703 Eligible pool assemblers.

(a) File Application. In order to
qualify as a pool assembler, an entity
musl file an application with SBA (OMB
Approval No. 3245/0123), along with an
application fee, and certify that it:

(1).1s either (i) regulated by a state or
federal financial regulatory agency, (if)
regulated by SBA, or (iii) is a member of
the National Association of Securities
Dealers (NASD);

(2) Has a net worth in accordance
with the requirements of the appropriate
regulatory authority;

(3) Has the financial capability to
assemhle acceptable and eligible
guaranteed portions in sufficient
quantity to support the required
mi;imum issuances of pool certificates;
an

{4) Is in good standing with SBA as
determined by the SBA Associale
Administrator for finance and
Investment and with any state or
Federal regulatory body governing the
entity’s activities or with NASD, if it is a
member,

(b) Approval Only after ils
application has heen approved by SBA
may an entity submit pool applications
to the FTA.

(¢) Conduct of Business. An entity
shall continue to qualify as an eligible
pool assembler only so long as it (1)
meets the eligibility standards of
paragraph (a) of this section: (2)
conduets its business operations in
accordance with aceepted securities or
banking industry ices, ethics, and
standards and applicable SBA
regulations; and (3) maintains its books
and records in accordance with
generally accepted accounting principles
or in accordance with the guidelines

promulgated by the regulatory body
governing its activities.

§ 120.704 Suspension or termination of
eligibility of pool assembler.

{a) Suspension. If a pool assembler
(including principals thereof) should fail
to comply with any of the requirements
prescribed in § 120.703 (a) and {c).of this
subpart, or has been indicted or
otherwise formally charged with, or
convicted of, a misdemeanor or felony
or suffered an adverse final civil
judgment that such pool assembler has
committed a breach of trust or a
violation of a law or regulation
protecting the integrity of business
transactions or relationships, the
Agency may suspend such entity's
eligibility to participate as a pool
assembler and decline to issue
additional certificates for not more than
twelve [12) months, which period may
be extended for six (6) additional
months as may be necessary. The
Agency shall notify the entity by
certified mail, return receipt requested,
of its suspension and the reasons
therefore. Upon receipt of the notice of
suspension, the pool assembler may file
a petition for review of such action in
accordance with the procedures in Part
134 of these regulations,

(b) Termination. If a pool assembler
(including principals thereof) should fail
to comply with any of the requirements
prescribed in 120.703 (a) and (c) of this
subpart, or has been convicted of a
misdemeanor or felony or suffered an
adverse final civil judgment that such
pool assembler has committed a breach
of trust or a violation of a law or
regulation protecting the integrity of
business transactions or relationships,
the Agency may terminate such entity’s
eligibility to participate as a pool
assembler. Proceedings to terminate a
pool assembler’s right to participate in
the secondary market shall be initiated
by the issuance of an order to show
cause why its participation in the
secondary market should not be
terminated. That order to show cause
shall be issued and any administrative
proceedings in connection therewith
shall be conducted in accordance with
the procedurés in Part 134 of these
regulations.

§ 120.705 Certificates.

(&) General Certificale
Characteristics. All certificates to be
issued pursuant to this subpart shall be
i registered form only. Each certificate
shall have terms acceptable to SBA and
shall specify its principal amount,
interest rate, the maturity date, and the
date payments are to be made to the
holders. The certificates may include

call provisions and other characteristics
depending on market conditions.

(b) Pool Certificate Payment
Characteristics. Each certificate shall
provide for payment on payment date of
both principal installments and interest
installments calculated on a fixed or
variable rate of interest on the unpaid
principal balance of the portion of the
pool the certificate represents. These
provisions shall be effective whether or
not the payments on the loans which
underlie the pool are collected. All
prepayments on such loans will be
passed through to the holder(s) as
appropriate, on payment date. In the
case of non-payment by the borrower on
a loan in a pool backing the certificates,
SBA through its FTA shall make
advances to maintain the schedule of
interest and principal payments to the
registered holders until SBA purchases
the guaranteed portion. Guarantee
purchases are discussed in § 120.212 of
this part and in SBA Form 10886,
Secondary Participation Guaranty and
Certification Agreement.

§ 120.706 Loan poois.

(a) Pool Characteristics: Bvery pool,
at its outset, must include a minimum
number of guaranteed portions of loans
with a minimum aggregate principal
balance outstanding of such guaranteed
portions at the time of certificate
issuance. Any individual guaranteed
portion may not constitute more than a
certain maximum percentage of the pool.
The minimum number of guaranteed
portions of loans in a pool, the aggregate
principal balance and the percentage of
pool make up all may be altered from
time to time by SBA by publication of a
notice in the Federal Register. The
required characteristics will be based on
an analysis of program experience and
market conditions by SBA. After such
analysis, SBA will make appropriate
adjustments to pool characteristics.

(b) Amount pf Certificate, The face
amount of any certificate representing
an interest in a pool cannot be less than
specified minimum amount and, with the
exception of one certificate per pool,
must be in increments specified by SBA.
These requirements may be altered by
SBA by publication of a notice in the
Federal Register after SBA has analyzed
market conditions and program
experience.

(c) Transferability. Each certificate
shall be transferable, but only on the
books and records of SBA or its FTA
gmvided that a lender may not be a

older of any certificate in any pool
containing guaranteed portions
generated by that lender. The share of
the proceeds collected on account of the




12234

Federal Register / Vol. 50, No. 60 / Thursday, March 28, 1985 / Rules and Regulations

pool may not be payable to more than
one registered holder with respect 1o
any certificate.

(d) Period of Interest Guaranteed,
Interest on prepaid or defaulted loans
shall accrue and be guaranteed by SBA
only through the date of prepayment or
payment on the guaranty. .

(e) Maximum Allowagla Difference in
Inlerest Rates. From time to time SBA
may, by notice, publish in the Federal
Register the maximum allowable
difference between the highest note rate
and the lowest note rate for all loans in
a pool. The maximum allowable
difference in interest rates will be
determined by SBA based on program
experience and an analysis of market
conditions.

(f) Maximum Allowable Difference in
Terms to Maturity. From time to time
SBA may publish by notice in the
Federal Register the maximum
allowable difference between the
remaining terms to maturity of all loans
constituting the pool. The maximum
allowable difference selected by SBA
will be based on program experience
and an analysis of market conditions.

(g) Pool Rate. The rate on a pool
certificate must be equal to the lowest
net rate on any individual guaranteed
portion in the pool.

(h) Redemption. During the term of a
certificate, it may be called for
redemption due to prepayment or
default of all loans constituting the pool.

§ 120.707 Delivery requirements,

Before FTA issues any certificate, the
pool assembler shall deliver to the FTA
the following documenits (OMB
Approval No. 3245 0213):

{a) A properly completed pool
application form;

(b) Either (1) certificates evidencing
the 'guaranteed portions comprising the
pool or (2) appropriate documentation
evidencing ownership of the guaranteed
interests, certification that each of the
loans has been closed in conformity
with the SBA authorization, and copies
of the notes representing the loans
whose guaranteed portions are lo be
part of the pool, and

{e) Such other documentation as may
be required by SBA.

§ 120.708 Pool administration.

(a) FTA Responsibility.
Administration of each pool shall be the
responsibility of the FTA, which shall
maintain a registry of owners and such
other information as SBA shall
determine. .

(b) Self Liguidating. Each pool shall
be self-liquidating as the result of
borrower payments, redemption by SBA,
prepayment by borrower, and/or

payment by SBA or the lender because
of default by borrower. Substitution of
the guaranteed portions of existing loans
for defaulted loans is not permitted.

(c) Subrogation by SBA. If SBA pays a
claim under a guarantee with respect to
a certificate issued pursuant to this
subpart, it shall be subrogated fully to
the rights satisfied by such payment.

(d) SBA Ownership Rights. No State,
local, or Federal law, shall preclude or
limit the exercise by the SBA of its
ownership right in the portions of loans
constituting the pool against which the
certificates are issued.

§ 120.709 Eligible loans for pools.

(a) Certificates issued under these
provisions must be based on and backed
by the SBA guaranteed portion of loans
under arrangements satisfactory to SBA.
Each loan must:

(1) be in a current status as of the date
of pool formation;

(2) be guaranteed under the Small
Business Act, as amended (except that
loans guaranteed under section 7{a){13)
of the Small Business Act (relating to
development companies) are not eligible
for this program);

(3) have such characteristics as SBA
shall from time to time determine to be
necessary for the successful operation of
the pooling program.

(b) With respect ta any particular
pool, the loans must meet only such
standards as may be in effect at the time
of issuance,

§120.710 Guaranty.

With respect to each pool certificate,
SBA guarantees the timely payment on
payment date, whether or not collected,
of interest and principal installments,
and any prepayments or other early
recoveries of principal on the loans, as
undertaken in the Agency's guaranty
appearing on the face of the certificate.

§120.711 Fees.

The FTA is authorized to collect
reasonable application fees, transfer
fees and such other fees as the SBA and
the FTA may negotiate under conltract
and which the Agency, from lime to
time, will publish in the Federal
Register. In negotiating any changes in
fees, the Agency will accept public
comments on these notices and consider
;hese comments in establishing these
ees.

§ 120,712 Disclosure requirements.

Prior to any sale, the pool assembler
or any subsequent seller of a certificate
must disclose to the purchaser, either
orally or in writing, information on the
terms, conditions and vield as described
in the Secondary Market Program Guide.

In addition; such information mus! be
pravided in writing on the transfer
document at the time if submitted to the
FTA. The FTA will, subsequent to the
sale, provide such disclosure
information in writing to the purchaser,

Subpart H—Individual SBA Guaranteed
Portion Sold in the Secondary Market

§ 120.800 Statutory provisions.

The statutory authority for this
Subpart H is section 5(f) of the Small
Business Act (15 U.S.C. 634(f)).

§ 120,801 General.

(a) SBA guarantees to purchase from
the registered holder the guaranteed
portion for an amount equal to the
guaranteed percentage of unpaid
principal and accrued interest due on
the note as of the date of purchase by
SBA, less deductions for the lender's
and the FTA's servicing fees. SBA's
guarantee to the registered holder shall
become effective in the event (1) the
borrower defaults in making payments
of principal or interest due on the note
or (2) the lender fails to remit to the FTA
payments received from the borrower.
SBA also guarantees to forward to the
registered holder any such payments
that the FTA fails to remit to the
registered holder. SBA's guarantee to
such holder is unconditional and is
backed by the full faith and credit of the
United States. (SBA does not guarantee
timely payment on individual
guaranteed portions. ¢f. § 120.701)
Transactions involving the sale of
individual guaranteed portions are
governed by the specified terms and
provisions of the contracts entered into
by the parties, SBA's Secondary Market
Program Guide, and these regulations.

(b) These transactions and those
described in Subpart G of these
regulations constitute the SBA
secondary market. Procedural rules
dealing with central registration for the
secondary market may be found at
Subpart F of this part and § 120.301-2-3.
Further information may be obtained
from the Small Business Administration,
Room 800, 1441 L Street, NW.,
Washington, D.C. 20416.

§ 120.802 Definitions,

The definitions of the terms "Agency
or SBA," “Certificate,"” “"FTA," "Payment!
Date" and “Registered Holder or
Holder” have the same meaning in this
subpart as they do in subpart G.

(a) Certificate means the document
representing a beneficial interest in the
guaranteed portion of a loan made by a
lender and guaranteed by SBA.

(b) Current status means a loan
repayment category in which no
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payments on a loan are more than 29
days overdue as measured from the due
date of the payment, as evidenced on
the records of the entity servicing such
loan.

§120.803 Certificates.

(a) Certificate Characteristics. All
certificates to be issued pursuant to this
subpart shall be in registered form only.
Each certificate shall have terms
acceplable to SBA and shall specify its
principal amount, interest rate and the
malturity date.

(b) Payment Characteristics for
Certificates Representing Individual
Guaranteed Loans. Each certificate shall
represent a holder’s undivided interest
in an entire SBA guaranteed portion of a
loan providing for a pass through to the
holder of payments received by the FTA
from the lender or any entity servicing
the loans. i

§ 120,804 Individual sale.

(a) Amount of Certificate. Each
certificate representing the guaranteed
portion of a single loan shall be for the
entire amount of the guaranteed portion.

(b) Transferability. Each such
certificate shall be transferable only on
the books and records of SBA or its
FTA, except that the lender (or its
associate as defined in § 120.2-2) which
made the loan shall not purchase the
guaranteed portion in the secondary
market. If a lender purchases the
guaranteed portion of one of its own
loans, it will have the same status for
the particular loan as it is accorded in
the Loan Guaranty Agreement, SBA
Form 750.

(c) Prepayment or Default. The
prepayment of the underlying loan or a
default on such loan will cause the
certificate to be redeemed in accordance
with procedures prescribed in the SBA
Form 1086.

§ 120805 . Delivery requirements,

(a) Before FTA issues the initial
certificate for a particular guaranteed
portion, the original seller shall provide
the following documents:

(1) Appropriate documentation
evidencing ownership of the guaranteed
interest, including a certification by the
lender that the loan has been closed in
conformity with the SBA authorization;

(2) A copy of the note representing the
guaranteed loan; and

(3) Such other documentation as may
be required by SBA.

(b) SBA reserves the right to review or
require its Agent to review such
documentation prior to certificate
issuance. However, SBA shall not
review any materials previously
approved if the lender has certified that

the loan has been properly closed and
that the lender has substantially
complied with the provisions of the
guarantee agreement and the SBA
regulations.

§ 120.806 Secondary market
administration.

{a) FTA Responsibility.
Administration of each individual
guaranteed portion shall be the
responsibility of the FTA which shall
maintain a registry of owners and such
other information as SBA shall
determine.

(b) Self Liguidating. Each individual
guaranteed portion shall be self-
liquidating as the result of borrower
payments, redemption by SBA,
prepayment by borrower and/or
payment by SBA because of the default
by borrower.

(c) Subrogation by SBA. 1f SBA pays a
claim under a guarantee with respect to
a certificate issued pursuant to this
Subpart, it shall be subrogated fully to
the rights satisfied by such payment.

§ 120.807 Eligible loans for the secondary
market.

Certificates issued under these
provisions must be based on and backed
by the SBA guaranteed portion of loans
under arrangements satisfactory to SBA.
Each loan must:

(a) Be in a current status at the time it
is initially sold into the secondary
market;

(b) Be guaranteed under the Small
Business Act, as amended;

(c) Have such characteristics as SBA
shall, from time to time, determine to be
necessary for the successful operation of
the secondary market.

§120.808 Fees.

The FTA is authorized to collect
reasonable application fees, transfer
fees and such other fees as the SBA and
the FTA may negotiate under contract
and which the Agency, from time to
time, will publish in the Federal
Register. In negotiating any changes in
fees, the Agency will accept public
comments on these notices and consider
;heae comments in establishing these
ees.

§ 120.809 Disclosure requirements.
Except for the entity which made the
loan, every registered holder of the
guaranteed portion must, prior to any
sale, disclose to the purchaser either
orally or in writing the terms and
conditions and yield of such instrument
as described in the Secondary Market
Program Guide. In addition, such
information must be provided in writing
on the transfer document at the time it is
submitted to the FTA. The FTA will,

subsequent to sale, provide such
disclosure information in writing to the
purchaser.

Dated: March 7, 1985,
James C. Sanders,
Administrator,
[FR. Doc. 85-7403 Filed 3-27-85; 8:45 am|
BILLING CODE 8025-01-M

DEPARTMENT OF COMMERCE

Economic Development
Administration

13 CFR Part 301
[Docket No. 50332-5032]

Establishment and Organization;
Information Collection Requirements
Under the Paperwork Reduction Act;
OMB Control Numbers

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: Final rule.

SUMMARY: This rule shows an update to
OMB Control Numbers assigned to
EDA’s information collection
requirements.

EFFECTIVE DATE: March 28, 1985.

FOR FURTHER INFORMATION CONTACT:
Brian B. Whalen, Director, Management
and Administration, Economic
Development Administration, U.S.
Department of Commerce, Herbert C.
Hoover Building, 14th Street between
Pennsylvania and Constitution Avenues
NW., Room 7816, Washington, D.C.
20230, (202) 377-2194.

SUPPLEMENTARY INFORMATION: EDA is
amending this regulation to comply with
an OMB requirement for publication in
the Federal Register of OMB Control
Numbers assigned to information
collection pursuant to the Paperwork
Reduction Act of 1980 (Pub. L. 96-511).

Because this rule relates to agency
management or personnel, it is exempt
from all requirements of Section 553 of
the Administrative Procedure Act (APA)
(5 U.S.C. 553).

No other law requires that notice and
opportunity for comment be given for
the rule.

Since notice and an opportunity for
comment are not required to be given for
this rule under Section 553 of the APA (5
U.S.C. 553) or any other law, under
Sections 603(a) and 604(a) of the
Regulatory Flexibility Act {5 U.S.C.
603{a), 604(a)), no initial or final
Regulatory Flexibility Analysis has to be
or will be prepared.

Because this rule is exempt from the
requirements of Section 553 of the APA
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it can be and is being made immediately
effective upon publication.

Since this rule is related to agency
management it is not a rule or regulation
within the meaning of Section 1{a) of
Executive Order 12291 and, accordingly,
is not subject to the requirements of that
Order.

This rule does not contain a collection
of information for purposes of the
Paperwork Reduction Act (Pub. L. 96—
511).

List of Subjects in 13 CFR Part 301

Freedom of informalion, Organization
and functions (Government agencies),
Reporting and recordkeeping
requirements.

PART 301—[AMENDED]

Accordingly, 13 CFR Part 301 Subpart
E is revised lo read as follows:

Subpart E—~Information Collection
‘Requirements Under the Paperwork
Reduction Act: OMB Control Numbers

§301.70 OMB Control Numbers assigned
pursuant to the Paperwork Reduction Act.

(a) This table displays control
numbers assigned to EDA's information
collection requirements by the Office of
Management and Budget (“OMB")
pursuant to the Paperwork Reduction
Act of 1980, Pub. L. 96-511. EDA intends
that this table comply with the
requirements of Section 3507(f) of the
Paperwork Reduction Act, which
requires that agencies display a current
control number assigned by the Director
of OMB for each agency information
collection requirement.

(b) Control Number Table:

Current
oMe

13 CFR part or soction whers kentfied and
descoded conrol No.

Part 305

Pan 208
Part 307

I e oerreeeeretpr et
Sec. 308.2(0) ...
Sac. 0022

Sec. 3125
Part 17

0610-0011
0610-0076
0810-0010
0810-0018
08100024
0810-0058
0610-0782
0510-0011
0810-0024
{ 0810-0003
0610-0021
0610-0011
-4 0810-.0028
0610-0078

Autharity: Sec. 701, Pub. L. 89-136, 79 Stut,
570) (42 U.S.C. 3211). DOC Organization
Order 10-4, as amended (40 FR 56702, as
amended.

Dated: March 7, 1985,

J. Bonnie Newman,

Assistant Secrelary for Economic
Development.

|FR Doc. 85-7323 Filed 3-27-85; 8:45 am)|
BILLING CODE 3510-24-M

13 CFR Parts 302 and 305
[Docket No. 50331-5031]

EDA’s Designation of Areas and Public
Works and Development Facllities

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: Final rule.

SUMMARY: This rule amends EDA's
Designation of Areas and Public Works
and Development Facilities regulations
which were in effect for a limited time
under the Emergency Jobs Act, which is
no longer in effect and for which funds
are no longer available, to revert back
(with 2 technical changes) to the original
regulations.

EDA's original regulation at 13 CFR
302.7 defines substantial unemployment
as an annual average unemployment
rate of 8.5 percent or more during the
most recent quarter for which
appropriate data was available. A
technical change at 13 CFR 302.7(a), in
describing the Assistant Secretary as
“he/she”, is also being made. This rule
also reverts back to EDA’s original
regulation at 13 CFR 305.5(b){iv), which
provides that all PWIP supplementary
grants meeting the requirements of Sec.
401(a) of PWEDA, are eligible for an 80
percent grant rate. The technical
amendment at 305.5(e) is made to reflect
a change in delegation of authority to
the Assistant Secretary to authorize
applications.

EFFECTIVE DATE: March 28, 1985.

FOR FURTHER INFORMATION CONTACT:
John Corrigan, Deputy Assistant
Secretary for Operations, Economic
Development Administration, U.S.
Department of Commerce, Herbert C.
Hoover Building, 14th Street between
Penngylvania and Constitution Avenues
NW., Room 7824, Washington, D.C.
20230 (202) 377-3081,

SUPPLEMENTARY INFORMATION: On May
23,1983, and as corrected on May 27,
1983, EDA published (48 FR 23154 and 48
FR 23810) interim rules regarding
designation of areas at 13 CFR Part 302
and supplementary grant rates under its
Public Works and Development
Facilities Program at 13 CFR Part 305.
EDA published the regulation in interim
form and allowed interested persons 60
days to comment. Comments were
received, suggesting that these interim
regulations state in the bodies thereof,
that they apply only during the
existence of the Emergency Jobs Act
Program. Although the preamble to the
amendment explained that the changes
were being made for the Emergency Jobs
Act Program, the text did not indicate
that such was the case,

Because this rule relates to loans,
grants and contracts, it is exempt from
all requirements of Section 553 of the
Administrative Procedure Act (APA) (5
U.S.C. 553).

No other law requires that notice and
opportunity for comment be given for
this rule.

Accordingly, the Department’s
General Counsel has determined and so
certified to the Office of Management
and Budgel, that dispensing with notice
and opportunity for comment is
consistent with the APA and other
relevant laws.

Since notice and an opportunity for
comments are not required to be given
for this rule under Section 553 of the
APA (5 U.S.C. 553) or any other law,
under Sections 603(a) and 804(a) of the
Regulatory Flexibility Act {5 U.S.C.
603(a), 604(a)), no initial or final
Regulatory Flexibility Analysis has to be
or will be prepared.

Because this rule is exempt from the
requirements of Section 553 of the APA,
it can be and is being made immediately
effective upon publication.

Under Executive Order (E.O.) 12291
the Department must judge whether a
regulation is ‘major’ within the meaning
of Section 1 of the Order and therefore
subject to the requirement that a
Regulatory Impact Analysis be
prepared. This regulation is not major
because it is not likely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This rule does not contain a collection
of information for purposes of the
Paperwork Reduction Act (Pub. L. 86—
511).

List of Subjects

13 CFR Part 302
Community development.

13 CFR Part 305

Community development, Community
facilities, Grant programs—community
development, Indians, and Loan
programs—community development.

Accordingly, EDA amends 13 CFR
Part 302 and Part 305 as follows:
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PART 302—DESIGNATION OF AREAS

1. Section 302.7 is amended by
revising (a) introductory text, and
paragraph (a)(3) to read as follows:

§302.7 Designation of public works
impact program areas.

{a) The Assistant Secretary shall
designate communities or
neighborhoods defined without regard to
political or other subdivisions or
boundaries when he/she determines one
of the following conditions has been
mel

(3) Substantial unemployment as
established by an annual average
unemployment rate of 8.5 percent or
more during the most recent quarter for
which appropriate data is available.

PART 305—PUBLIC WORKS AND
DEVELOPMENT FACILITIES
PROGRAM

2. Section 305.5 is amended by
revising paragraph (b)(3)(iv) and
paragraph {e) to read as follows. The
introductory text of [b)(3) is shown for
the convenience of the reader,

§305.5 Supplementary grant rates.

(bl . ..

{3) The maximum grant rate of funds
granted under authority of title I of the
Act for projects in designated areas,
determined by relative needs. is as
follows:
{iv) Projects located in redevelopment

areas designated under section

401(a)(6) of the act but which

cannot meel the requirement of
paragraph (b}{3){ii) of this section........... 80

(e) Notwithstanding paragraphs (c)
and (d) of this section an applicant shall
be eligible for the highest applicable
maximum grant rate in effect between
the time the Assistant Secretary
authorizes the application and the time
the project is approved.

Authority: Sec. 701, Pub. L. 89-136, 79 Stal.
570 (42 US.C. 3211). Sec. 1-105, DOC
Organization Order 104, us amended (40 FR
56702, as amended).

Dated: March 26, 1085.
J. Bonnie Newman,

Assistant Secretary for Economic
Development.

[FR Doc. 85-7322 Filed 3-27-85; 8:45 am|
BILLING CODE 3510-24-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97
[Docket No. 24564; Amdt. No. 1291]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports, These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

EFFECTIVE DATES: An effective date for
each SIAP is specified in the
amendatory provisions.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located: or

3. The Flight Inspection Field Office
which originated the SIAP. .

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
430), FAA Headquarters Building. 800
Independence Avenue, SW.,
Washington, D.C. 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription— ;

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, D.C. 20402,

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFO-230), Air
Transportation Division, Office of Flight

Operations, Federal Aviation
Administration, 800 Independence
Avenue, SW,, Washington, D.C. 20591;
telephone (202) 426-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures (SIAPs), The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and 8260-5, Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus; the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
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at the affected airports, Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
is unnecessary, impracticable, and
contrary o the rublic interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

List of Subjects in 14 CFR Part 97

Aviation safety, Approaches,
Standard instrument.

PART 97—|AMENDED]

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.M.T. on the dates
specified, as follows:

1. By Amending § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN SIAPs identified as follows:

* * * Effective June 8, 1985

Kalamazoo, MI—Kalamazoo County, VOR
RWY 17, Amdt. 16

Kalamazoo, Ml—Kalamazoo County, VOR
RWY 23, Amdt. 16

Kalamazoo, Ml—Kalamazoo County, VOR
RWY 35, Amdt. 15

Keamney, NE—Keamey Muni, VOR RWY 18,
Amdt. 10

Kearney, NE—Kearmey Muni, VOR RWY 36,
Amdt. 7

* * *Effective May 9, 1985

Concord, CA—Buchanan Field, VOR RWY
19R, Amdt. 12

Thomasville, GA—Thomasville Muni, VOR
RWY 22, Amdt. 9

Thomasville, GA—Thomasville Muni, VOR/
DME RWY 22, Amdt. 3

Indianapolis, IN—Eagle Creek Airpark. VOR-
A, Amdl. 6

Oelwein, IA—Oelwein Muni, VOR-A, Amdt.

2

Salina, KS—Salina Muni, VOR RWY 17,
Amdt. 16

Aubumn-Lewiston, ME-—Auburn-Lewiston
Muni, VOR/DME-A, AmdL 3

Augusta, ME—Augusta State, VOR/DME-A.
Amdt. 10

Augusta, ME—Augusta State, VOR/DME
RWY 8, Amdt 10

Augusta, ME—Augusta State, VOR/DME
RWY 17, Amdt. 3

Augusta, ME—Augusta State. VOR RWY 35,
Amdt. 4

Bedford, MA—Laurence G Hanscom Fld,
VOR RWY 23, Amdt 7

Newburyport, MA—Plum Island, VOR RWY
10, Amdt 4

Northampton, MA—Northampton, VOR-A,
Amdt. 1

Charlotte, Ml—Fitch H. Beach, VOR RWY 20,
Amdt. 7

St. Louis, MO—Spirit of St. Louis, VOR RWY
8R, Amdt. 4

St. Louis, MO—Spirit of St. Lovis, VOR RWY
26L, Amdt. 2

North Platte, NE—Lee Bird Field, VOR RWY
35, Amdt. 15

Akron, NY—Akron, VOR RWY 6, Amdt. 1

Akron, NY—Akron, VOR/DME RWY 24,
Amdt. 2

Aberdeen, SD—Aberdeen Regional, VOR
RWY 31, Amdt, 17

Aberdeen, SD—Aberdeen Regional, VOR/
DME or TACAN RWY 13, Amdt. 9

Madison, SD—Madison Muni, VOR/DME
RWY 32, Orig.

* * * Effective March 7, 1985

North Bend, OR—North Bend Muni, 14, VOR-
A, Amdt. 2
North Bend, OR—North Bend Muni, 14, VOR/
DME-B, Amdt. 1
2. By amending § 67.25 LOC, LOC/
DME, LDA, LDA/DME, SDF, and SDF/
DME SIAPs identified as follows:

* * *Effective June 6, 1985

Kearney, NE—Kearney Muni, LOC RWY 36,
Amdt. 3

* * * Effective May 8, 1985

Thomasville, GA—Thomasville Muni, LOC
RWY 22, Amdt. 1

Indianapolis, IN—Eagle Creek Airpark, LOC
RWY 21, Amdt. 3

Augusta, ME—Augusta State, LOC RWY 17,
Amdt. 3

St. Louis, MO—Spirit of 5t. Louis, LOC RWY
26L, Amdt. 1

Niagara Falls, NY—Niagara Falls Intl, LOC
BC RWY 10L, Amdt. 6

Ponca City, OK—Ponca City Muni, LOC
RWY 17, Amdt 2

Aberdeen, SD—Aberdeen Regional, LOC/
DME BC RWY 13, Amdt. 7

* * * Effective March 8. 1985

Portland, OR—Portland Intl, LOC/DME RWY
20, Amdt. 5
3. By amending § 97.27 NDB and NDB/
DME SIAPs identified as follows:

* * *Effective June 6, 1985

Kalamazoo, MI—Kalamazoo County, NDB
RWY 35, Amdt. 17

Kearney, NE—Kearney Muni, NDB RWY 38,
Amdt. 2

* * *Effect May 8, 1985

Wilmington, DE—~Greater Wilmington—New
Castle County, NDB RWY 1, Amdt. 16

Thomasville, GA—Thomasville Muni, NDB
RWY 22, Amdt. 1

Indianapolis, IN—Eagle Creek Airpark, NDB
RWY 21, AmdL 3

Oelwein, IA—Oe¢lwein Muni, NDB RWY 13,
Amdt 1

Salina, KS—Salina Muni. NDB RWY
Amdt. 14 2

Auburn-Lewiston, ME—Auburn-Lewiston
Muni, NDB RWY 4, AmdLt 6

St. Louis, MO—Spirit of St. Louis. NDB RWY
8R, Amdt. 7

North Platte, NE—L#¢ Bird Field, NDB RWY
30L, Amdt. 7

North Platte, NE—Lee Bird Field. NDB RWY
30R. Amdt 1

Niagara Falls, NY-—Niagara Falls Intl, NDB
RWY 28R, Amdt. 15
Newport, RI—Newport State, NDB RWY 4,

Ori

Pawtfckel. RI—North Central State, NDB
RWY 8, Orig.

Westerly, RI—Westerly State, NDB RWY 7,
Orig.

Aberdeen, SD—Aberdeen Regional, NDB
RWY 31, Amdt. 7

Madison, SD—Madison Muni, NDB RWY 14,
Amdt. 4

Seattle, WA—Boeing Field/King County Intl,
NDB-A, Amdt. 7

Petersburg, WV—Grant County, NDB-A,
Amdt. 2, Cancelled

4. By amending § 97.29 ILS, ILS/DME,
ISMLS, MLS, MLS/DME and MLS/
RNAYV SIAPs identified as follows:

* * *Effective June 6, 1965

Kalamazoo, Ml—Kalamazoo County, ILS
RWY 35, Amdt. 19

* * * Effective May 8. 1985

Huntsville, AL—Huntsville-Madison Co
Apt—Carl T Jones Fid, ILS RWY 36L,
AmdL 4

Salina, KS—Salina Muni, [LS RWY 35, Amdt.
17

Topeka, KS—Forbes Field, ILS RWY 31,
Amdt. 7

Auburn-Lewiston, ME—Auburn-Lewiston
Muni, ILS RWY 4, Amdt. 4

St. Louis, MO—Spirit of St. Louis, ILS RWY
8R, AmdL 8

North Platte, NE—Lee Bird Field, ILS RWY
30R, AmdL 3

Niagara Falls, NY—Niagara Falls, Intl, ILS
RWY 28R, Amdt. 20

Philadelphia, PA—Philadelphia Intl, ILS RWY
271, Amdt. 4

Philadelphia, PA—Philadelphia Intl, ILS RWY
27R, Amdt. 6

Aberdeen, SD—Aberdeen Regional, ILS RWY
31, Amdt. 9

Seattle, WA—Boeing Field/King County Intl,
ILS RWY 13R, Amdt. 23

Charleston, WV—Kanawha, ILS RWY 5,
Amdt. 2

* * * Effective March 15, 1985

Qakland, CA—Metropolitan Oakland Intl,
ILS RWY 29, AdmL 21

5. By amending § 97.31 RADAR SIAPS
identified as follows:

¢ * *Effective March 8§, 1985
Clarksburg, WV—Benedum, RADAR-1, Orig.

6. By amending § 97.33 RNAV SIAPs
identified as follows:

* * * Effective March 9, 1885

Oelwein, IA—Oelwein Muni. RNAV RWY 13,
Amdt. 1

Salina, KS—Salina Muni, RNAV RWY 17,
Amdt, 8

St. Louis, MO—Spirit of St. Louis, RNAV
RWY 26L, Amdt. 2

North Platte, NE—Lee Bird Field, RNAV
RWY 12L, Amdt. 1

{Secs. 307, 313{a), 601, and 1110, Federal

Aviation Act of 1958 (49 U.S.C. 1348, 1354{a),

1421, and 1510); 49 U.S.C. 106{g) [Revised,
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Pub. L. 97-49, [anuary 12, 1883 and 14 CFR
11.49(b}{3)]

Note.—The FAA has determined that this
regulation anly involves an established body
of techuical regulations for which frequent
and roufine amendments are necessary o
koep them operationslly current. It,
therefore—{1} is not & “major rule™ under
Ex.ecutive Order 12291 (2) is not a

significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
Fehruary 26, 1979} and (3] does not wasrant
preparation of a regulatory evaluation as the
anticipated impuet is so minimal. For the
same reason, the FAA certifies that this
smendment will not have a significant
cconomic impact on & substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in Woshington. D.C. on March 22,
1685,
John S. Kem,

\cting Director of Flight Operations.
Note.—The incarparation by reference in
the preceding document was approved by the
Director of the Federal Register on December
31, 1980, and reapproved as of January 1,

1982
|FR Doc. 85-7244 Filed 3-27-85; 845 am]
BILLING CODE 4910-13-M

_ e ——————————

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200

[Release Nos. 33-6573; 34-21885; 35-23638;
39-974; IC-14434; IA-963 |

Organization Changes

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

sumMARY: The Securities and Exchange
Commission announces revisions to
Subpart A, Part 200 of Title 17 which
sets forth deseriptions of the functional
responsibilities of the divisions and
offices within the Commission and the
authority delegated to the various
division directors and office heads in
order to update these sections.

EFFECTIVE DATE: March 28, 1985,

FOR FURTHER INFORMATION CONTACT:
[ohn Komoroske, Office of the Executive
Director, (202) 272-2700,

SUPPLEMENTARY INFORMATION: The
Commission finds. in accordance with
the Administrative Procedure Act
("APA") (15 U.S.C. 553{b)(3)}(B}) that this
imendment relates solely to agency
organization, procedures, or practices
iand that notice and procedures pursuant
lo the APA are therefore not necessary
and that such amendment shall be
idopted, effective immediately.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Freedom of Information.
Privacy, Securities,

Tex! of Amendments

Part 200 of 17 CFR Chapter Il is
amended as follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

1. By revising the introductory text
and redesignating it as paragraph (a). by
redesignating paragraphs (a) through (d)
as paragraphs (a)(1) through (a)(4), and
adding paragraph (a)(5) by redesignating
the last paragraph as paragraph (b}, and
adding a new paragraph (c) to read as
follows:

§200.13 Executive Director.

(a] The Executive Director is vested
with broad discretionary powers and
executive authority to act within the
general framework of basic policies
established by the Chairman or the
Commission to achieve maximum
efficiency and economy in the
Commission’s total operations. This
enlails the development and execution
of the overall management policies of
the Commission for all its operating
divisions and staff offices. The
Executive Director also provides
executive direction to, and exercises
administrative control over, the Office
of Equal Employment Opportunity,
Office of Consumer Affairs and
Information Services, Office of the
Comptroller, Office of Information
Svstems Management. Office of
Personnel, Office of Public Affairs,
Office of Administrative Services, and
the Office of Applications and Reports
Services. In addition, the Executive
Director is delegated the full range of
program administration functions for the
purposes of implementing the following
statutes, regulations, and Executive
Orders, as well as others designated by
the Chairman.

(5) Section 2 of Public Law §7-255—
The Federal Managers Financial
Integrity Act of 1982,

(¢] The Executive Director is also
delegated authority to designate
certifving officers for agency payments,
to prescribe procurement regulations, to
enter into contracts, to designate
contracling officers. and to make
procurement determinations.

2. By revising § 200013 to read as
follows:

§200.13a The Secratary of the
Commission,

{a) The Secretary of the Commission
is responsible for the preparation of the
daily and weekly agendas of
Commission business: the orderly and
expeditious flow of business at formal
Commission meetings; the maintenance
of the Official Minufe record of all
actions of the Commission; and the
service of all instruments of formal
Commission action. He or she is
custodian of the official seal of the
Commission, and also has the
responsibility for authenticating
documents.

(b} The Secretary has been delegated
responsibilities relating to the
Commission’s rules of practice,
administrative proceedings under the
Commission's statules, and othér
responsibilities.

(¢] In addition, he or she administers
the Commission’s Library.

3. By revising § 200.13b to read as
follows:

§ 200.13b Director of the Office of Public
Affairs.

The Director of the Office of Public
Affairs is the chief public information
officer for the Commission, and oversees
activities that communicate the
Commission’s actions to those
interested in or affected by them. His or
her responsibilities include linison with
the news media, dissemination of
information to the news media and to
the general public, coordination and
production of the Annual Report to
Congress, supervision of internal and
some external publications and of
audio-visual presentations.
Responsibilities of the Director, and of
his or her staff, include special projects
thal may be deemed appropriate to
communicate information on
Commission actions.

4. By revising the introductory text
and paragraph (a). revising and
redesignating paragraph (c) and (d] as
paragraphs (b)(4) and (b)(5}, and
redesignating paragraph (e) as
paragraph (c) of § 200.18 as follows:

§ 200.18 Director of Division of
Corporation Finance.

The Director of the Division of
Corporation Finance is responsible to
the Commission for the administration
of all matters (except those pertaining to
investment companies registered under
the Investment Company Act of 1940)
relating to establishing and requiring
adherence to standards of business and
financial disclosure with respect to
securities being offered for public sale
pursuant to the registration
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requirements of the Securities Act of
4933 (15 U.S.C. 77a et seq.) or the
exemptions therefrom; establishing and
requiring adherence to standards of
reporting and disclosure with respect to
securities traded on national securities
exchanges or required to be registered
pursuant to section 12 (g) of the
Securities Exchange Act of 1934 (15
U.S.C. 78/(g)) and with respect to
securities whose issuers are required to
file reports pursuant to section 15(d) of
that Act (15 U.S.C. 78¢(d)); establishing
and requiring adherence to disclosure
and procedural standards in the
solicitation of proxies for the election of
directors and other corporate actions;
establishing and requiring adherence to
standards of disclosure with respect to
the filing of statements respecting
beneficial ownership and transaction
statements pursuant to sections 13 (d),
(e). and (g) (15 U.S.C. 78m(d), 78m(e),
and 78m(g)) of the Securities Exchange
Act of 1934; administering the disclosure
and substantive provisions of the
Williams Act relating to tender offers;
and ensuring adherence to enforcement
of the standards set forth in the Trust
Indenture Act of 1939 (15 U.S.C. 77aaa ot
seq.) regarding indenture covering debt
securities. Those duties shall include.
with the exception of enforcement and
related activities under the jurisdiction
of the Division of Enforcement, the
responsibility to the Commission for the
administration of the disclosure
requirements and other provisions of the
Securities Act of 1933, the Securities
Exchange Act of 1934, and the Trust
Indenture Act of 1939, as listed below:

(a) All matters under the Securities
Act of 1933 (15 U.S.C. 77a, et seq.)
including the examination and
processing of material filed pursuant to
the requirements of that Act (except
such material filed by investment
companies registered under the
Investment Company Act of 1940), the
interpretation of the provisions of the
Securities Act of 1933, and the proposing
to the Commission of rules under that
Acl.

(b) L

(4) The examination and processing of
statements respecting beneficial
ownership transaction statements and
tender offer statements filed pursuant to
sections 13 (d), (e), and (g) and 14 (d),
{e), (f), and (g) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(d),
78m(e), 78m(g), and 78n(d)), and the
administration of the other protective
standards of these provisions.

(5) The interpretation of the foregoing
provisions of the Act, as well as Section
16{a) thereof (15 U.S.C. 78p(a)), and

proposing of rules under those portions
of the Act to the Commission.

5. By revising the first three sentences
of paragraph (a). changing the word
“memorandums" in sentence four to
“memoranda” and revising paragraph
(b) of § 200.21 as follows:

§200.21 The General Counsel.

(a) The General Counsel is the chief
legal officer of the Commission. He or
she is responsible for the representation
of the Commission in judicial
proceedings in which it is involved as a
party or as amicus curiae, for directing
and supervising all civil litigation
involving the Commission in the United
States District Courts, for directing and
supervising the Commission’s
responsibilities under the Bankruptcy
Code and all related litigation, and for
representing the Commission in all cases
in appellate courts, The General Counsel
is responsible for the review of cases
which the Division of Enforcement
recommends be referred to the
Department of Justice with a
recommendation for criminal
prosecution. Together with the Director
of the Division of Enforcement, the
General Counsel is responsible for
granting of access, by delegated
authority, to materials contained in
Commission files concerning non-public
investigatory proceedings in which
formal orders of investigation have been
entered at the request of domestic and
foreign governmental authorities, self-
regulatory organizations, receivers,
special counsels, and other similar
persons appointed in Commission
ligitation, the Securities Investor
Protection Corporation, and trustees and
counsel for trustees “appointed"
pursuant to section 5(b) of the Securities
Investor Protection Act. * * *

{b) The General Counsel also is
responsible to the Commission for the
administration of the Government in the
Sunshine Act for publicly certifying,
pursuant to § 200,408, that, in his or her
opinion, particular Commission
meetings may properly be closed to the
public. In the absence of the General
Counsel, the Solicitor to the Commission
shall be deemed the General Counsel for
purposes of § 200.406. In the absence of
the General Counsel and the Solicitor,
the most senior Associate General
Counsel available shall be deemed the
General Counsel for purposes of
§ 200.406. In the absence of the General
Counsel, the Solicitor, and every
Associate General Counsel, the most
senior Assistant General Counsel
available shall be deemed the General
Counsel for purposes of § 200.406. In the

absence of the General Counsel, the
Solicitor, every Associate General
Counsel and every Assistant General
Counsel, such attorneys as the General
Counsel may designate (in such order of
succession as the General Counsel
directs) shall exercise the
responsibilities imposed by § 200.406.

6. By amending the first sentence by
changing “This office” to redd “The
Office of Personnel" and by revising the
last two sentences of § 200.25 as
follows:

§200.25 Office of Personnel.

* * * He or she also is the
Commission's liaison officer with the
Office of Personnel Management,
professional organizations and other
government agencies on personnel
matters. He or she is responsible for the
day-to-day administration of the
Regulation Regarding Conduc! of
Members and Employees except where
otherwise specifically provided in the
Regulation.

7. By revising § 200.26 as follows:

§200.26 Office of Administrative Services.

(a) The Director of Administrative
Services is responsible for the
development and execution of the
Commission's office service programs,
which include procurement, contracl
administration, telecommunications
management, supply and space
management, transportation, safety
programs, emergency preparedness
coordination and building security, as
well as all mail, printing and publication
operations of the Commission.

{b) The Director has authority to act
as Contracting Officer for the
Commission, serves as Printing Liaison
with the Joint Committee on Printing and
is the liaison with those federal, state,
and local government agencies involved
with matters that are within the
jurisdiction of the Director.

8. By revising the second sentence of
§ 200.27 as follows:

§200.27 The Regional Administrators.

* * * The Regional Administrators’
responsibilities include particularly the
investigation of transactions in
securities on national securities
exchanges, in the over-the-counter
market, and in distribution to the public:
the examination of members of national
securities exchanges and registered
brokers and dealers, transfer agents,
investment advisers and investment
companies including the examination of
reports filed under § 240,17a-5 of this
chapter; the examination and processing
of filings under § 230.251 to § 230.264 of
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this chapter issued pursuant to section
3(b) of the Securities Act of 1933; the
examination and processing of filings
under §239.28 of this chapter and any
related filings under the Trust Indenture
Act of 1939; the prosecution of injunctive
actions in U.S. District Courts and
administrative proceedings before
Administrative Law Judges; the
rendering of assistance to U.S.
Attorneys in criminal cases: and the
making of the Commission’s facilities
more readily available to the public in
that region.* * *

Authority: Secs. 19, 23, 48, Stal. 85, 901, as
amended, sec. 20, 48 Stat. 833, sec. 319, 53
Stat. 1173, secs, 38, 211, 54 Stat. 841, 855; 15
U.S.C. 775, 78w, 791, 77ss%, 80a-37, 80b-11.

By the Commission.
John Wheeler,
Secretary.
March 25, 1985.
|[FR Doc. 85-7408 Filed 3-27-85; 8:45 am]
BILLING CODE $010-01-M

SUSQUEHANNA RIVER BASIN
COMMISSION

18 CFR Part 803

Emergency Approval of Project by
Executive Director; Addition to

Regulations & Procedures for Review
of Projects

AGENCY: Susquehanna River Basin
Commission.

ACTION: Final rule.

sUMMARY: This final regulation adds a
new § 803.26 to Part 803, Subpart B,
suthorizing the Executive Director to
approve projects in certain defined
emergency situations.

EFFECTIVE DATE: March 14, 1985,

FOR FURTHER INFORMATION CONTACT:
Richard A. Cairo, Secrelary,
Susquehanna River Basin Commissian,
1721 N. Front St., Harrisburg, Pa. 17102~
2391, Telephone: (717) 238-0423.
SUPPLEMENTARY INFORMATION: An
explanation of the nature and purpose of
the rule appeared in the Federal Register
on july 12, 1984, page 28412,

The only comment on the proposed
tule came from the Director, Advisory
Council on Historic Preservation who
questioned the applicability of section
106 of the National Historic Preservation
Act and accompanying regulations to
the SRBC project review and approval
process, The SRBC is a totally
independent Federal-Interstate Compact
Commission with co-equal membership
from the States of New York,
Pennsylvania and Maryland and the
United States of America. The SRBC is

not the agency of any single member
jurisdiction and is not, therefore, a
Federal agency for purposes of section
108, No other substantive comments
were received.

By its own motion, the Commission
made a minor change in the wording of
the rule as originally proposed by
deleting the words “exigent or."

List of Subjects in 18 CFR Part 803

Administrative practice and
procedure, Water resources.

Final Regulation

Accordingly, Part 803, Subpart B of the
Code of Federal Regulations is amended
by adding a new § 803.28, as set forth
below.

Dated: March 20, 1885,
Robert J. Bielo,
Executive Director.

PART 803—[AMENDED]

§803.26 Emergency approval.

Whenever, in the judgment of the
Executive Director, there exists an
emergency situation where delay in
project review will affect adversely the
public health, public welfare, protection
of property or the environment, he may,
after consultation with the Chairman
and the member of the signatory state in
which the project is located and any
affected signatory state, act to approve
a project on behalf of the Commission
under these regulations; provided,
however, that the Commission must
ratify the Executive Director's action at
the next regular meeting of the
Commission or the said action shall be
considered invalid.

(Pub. L. 91-575, 84 Stat. 1509 el seq.)

[FR Doe. 85-7218 Filed 3-27-85; 845 am)
BILLING CODE 8380-01-M

RAILROAD RETIREMENT BOARD
20 CFR Part 350

Garnishment Regulations =

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

sUMMARY: The Railroad Retirement
Board (Board) hereby amends 20 CFR
Chapter II, Part 350. These regulations
inform the public of procedures which
must be followed to garnish, for
purposes of satisfaction of an obligation
to pay alimony or child support, benefits
paid under the Railroad Retirement and
Railroad Unemployment Insurance Acts.
The amendments make provision for the
garnishment of benefits paid under other
Acts administered by the Board, and

reduce the administrative burden on the
Board resulting from garnishments.

EFFECTIVE DATE: March 28, 1985.

FOR FURTHER INFORMATION CONTACT:
Michael C. Litt, General Attorney,
Railroad Retirement Board, 844 Rush
Street, Chicago, lllinois 80611, (312} 751~
4929 (FTS 387-4929).

SUPPLEMENTARY INFORMATION:
Garnishment is authorized by section
459(a) of the Social Security Act (42
U.S.C. 659(a)), which subjects certain
Federal payments to:

* * * legal process brought for the
enforcement * * “ of * * * legal
obligations to provide child support ar
make alimony payments.

Garnishment of benefits for other than
the stated purposes is prohibited by
sections 14 of the Railroad Retirement
Act (45 U.S.C. 231m) and 2[e} of the
Railroad Unemployment Insurance Act
(45 U.S.C. 352(e)).

The Board honors an order of
garnishment or analogous legal process
in satisfaction of an obligation for
alimony or child support subject to the
Federal exemptions contained in section
303(b)(2) of the Consumer Credit
Protection Act (15 U.S.C. 16873(b)(2)), if it
accords with the law of the state with
jurisdiction in the case.

Garnishment regulations were
established in April 1380. The Board is
now administering the payment of
benefits under Title VII of the Regional
Rail Reorganization Act, as well as the
Railroad Retirement and Railroad
Unemployment Insurance Acts, and may
be administering the payment of .
benefits under other acts in the future.
The number of garnishments has
increased substantially. The amended
regulations include garnishment of
benefits paid under the Regional Rail
Reorganization Act and other acts
which may be administered by the
Board, and reduce the administrative
burden on the Board resulting from
garnishments, The Board will no longer
be required to respond to legal process
which is received without an address to
which such response may be made, and
it will not be required to notarize
responses lo garnishment actions.

No comments were received to the
proposed rule which was published in
the Federal Register on September 20,
1983 (48 FR 42829-42830).

The Board has determined that this is
not a major rule for purposes of
Executive Order 12291. Therefore, no
Regulatory Impact Analysis is required.
In addition, these parts do not impose
any requirements for the collection of
information within the meaning of the
Paperwork Reduction Act of 1880.
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List of Subject in 20 CFR Part 350 By Authority of the Board. tribal leadership, there is a growing
Railroad employees, Railroad For the Board. threat of violence and civil disorder.

retirement, Railroad unemployment Beatrice Ezerski, Establishment of a court of Indian

insurance, Garnishment. Secretary to the Board. offenses will provide a system for law

PART 350—[AMENDED]

Title 20 CFR Chapter I1, is amended as
follows:

1. The table of contents for Title 20,
Chapter I1, Railroad Retirement Board,
Subchapter D, is proposed to be revised
by changing the title of Part 350 from
“Garnishment of benefits paid under the
Railroad Retirement Act and the
Railroad Unemployment Insurance Act”
to "Garnishment of benefits paid under
the Railroad Retirement Act, the
Railroad Unemployment Insurance Act,
and under any other act administered by
the Board".

2.20 CFR Part 350 is amended by
reviging the title to read as follows:

PART 350—GARNISHMENT OF
BENEFITS PAID UNDER THE
RAILROAD RETIREMENT ACT, THE
RAILROAD UNEMPLOYMENT
INSURANCE ACT, AND UNDER ANY
OTHER ACT ADMINISTERED BY THE
BOARD

3. The authority citation for 20 CFR
Part 350 reads as follows:

Authority: 15 U.S.C. 1673(b)(2); 42 U.S.C.
650, 661, and 862, and 45 U.S.C. 231f(b){5) and
362(1).

4. 20 CFR Part 350 is amended by
revising § 350.1(a) to read as follows:

§350.1 Authorization for garnishment of
benefits paid by the Board.

(a) Annuities and accrued annuities
payable under the Railroad Retirement
Acl, sickness and unemployment
benefits payable under the Railroad
Unemployment Insurance Act, and
benefits payable under any other Act
administered by the Board, are subject,
in like manner and to the same extent as
if the Board were a private person, to
legal process brought for the
enforcement of legal obligations to
provide child support or to make
alimony payments.

5. 20 CFR Part 350 is amended by
adding a new paragraph (f) to § 350.5 to
read as follows:

§350.5 Miscellaneous.

(f) No acknowledgement or response
will be made to legal process which
does not contain the mailing address to
which acknowledgement may be made.
No response to any legal process will be
notarized or verified.

Dated: March 22, 1985,

[FR Doc. 85-7439 Filed 3-27-85: 8:45 am|
BILLING CODE 7905-01-M

e

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
25 CFR Part 11

Law and Order on Indian Reservations

March 15, 1985,
AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to update the listing of
courts of Indian offenses under § 11.1(a)
by adding the Louisiana Court of Indian
Offenses to the list. There is an urgent
and compelling need for judicial
services for the Coushatta Indian Tribe
of Louisiana and other areas of Indian
country located within the State of
Louisiana. The Coushatta Indian Tribe
does not have a traditional, federal, or
state law enforcement system creating a
void in law and order and seriously
effecting the safety of their residents.
Additionally, the Coushatta Tribe lacks
an adequate alternative for maintaining
law and order. Therefore, the Tribal
Council of the Coushatta Tribe of
Louisiana adopted a resolution dated
February 15, 1985, requesting that a
court of Indian offenses be established
to provide a system for law
enforcement. The Louisiana Court of
Indian Offenses is hereby created to
serve the Coushatta Tribe and other
tribes located in the State of Louisiana
who resolve to submit to its jurisdiction:
EFFECTIVE DATE: This amendment will
become effective March 28, 1985,

FOR FURTHER INFORMATION CONTACT:
Allen L. Davis, Branch of Judicial
Services, Bureau of Indian Affairs,
Washington, D.C. 20245, telephone
number (202) 343-7885.

SUPPLEMENTARY INFORMATION: This
amendment is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary —
Indian Affairs by 2090 DM 8.

The Tribal Council of the Coushatta
Tribe of Louisiana adopted a resolution
dated February 15, 1985, requesting that
a court of Indian offenses be established
on the Coushatta Indian Reservation.
The Tribal Council resolves that due to
a present controversy among the tribal
members resulting from a dispute over

enforcement within the areas of Indian
country under the jurisdiction of the
Coushatta Indian Tribe and other tribes
located in Louisiana who resolve to
submit to its jurisdiction,

Normally, it is the policy of the
Department of the Interior to afford the
public an opportunity to participate in
the rulemaking process. However, due to
the lack of judicial services a current
danger to life and property exists-which
creates a state of emergency.

It is determined that the normal notice
and public procedure would
unnecessarily delay the establishment of
the judicial system. They are hereby
dispensed with under the exception
provided in subsection (b)(B) of 5 U.S.C.
553 (1970). Additionally, the 30 day
deferred effective date is dispensed with
under the exception provided in
subsection (d)(1) of 5 U.S.C. 553 (1870).

The Department of the Interior has
determined that this document is nol a
major rule under the criteria established
by Executive Order 12291 and does not
have a significant economic effect on a
substantial number of small entities
under the criteria established by the
Regulatory Flexibility Act. Accordingly,
this amendment will become effective
upon publication in the Federal Register.

The primary author of this document
is Allen L. Davis, Branch of Judicial
Services, Division of Tribal Government
Services, Bureau of Indian Affairs,
telephone number (202) 343-7885.

List of Subjects in 25 CFR Part 11

Courts, Indians—law enforcement and
penalties.

PART 11—[{AMENDED]

25 CFR 11.1(a)(22) is added to read as
follows:

§ 11,1 Application of regulations.

(a) Except as otherwise provided in
this part, §§ 11.1—11.87 of this part
apply to the following Indian

+ reservalions:

(22) Louisiana Area (Louisiana)
(Includes Coushatta and other tribes in
the State of Louisiana which occupy
Indian country and which accept the
application of this part; provided that
this part shall not apply to any
Louisiana tribe other than the Coushatta
Tribe until notice of such application
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has been published in the Federal
Register.)
. . . - -

Theodore C. Krenzke,

Acling Deputy Assistant Secretary—Indian
Affairs.

|[FR Doc. 85-7346 Filed 3-27-85; 8:45 am|]
BILLING CODE 4310-02-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
| T.D. 8008}

Income Tax; Taxable Years Beginning
After December 31, 1953; Mixed
Straddles: Straddle-by-Straddie
Identification and Mixed Straddle
Account Elections Under Section
1092(bX2)

Correction.

In FR Doc. 85-1817, beginning on page
3324, in the issue of Thursday, January
24, 1985, make the following corrections:

§ 1.1092(b)-3T [Corrected)

1. On page 3325, in column two, in
§ 1.1092(b)-3T, paragraph (b)(2) on the
last line just before Example (1),
“taxpayer” should read “taxable.

2. On the same page, same column, in
Example (2], ninth line, insert “capital”
hetween “term” and “gain®.

3. On page 3326, in column two, in
§ 1.1092(b}-3T, paragraph (b}(4),
seventeenth line, insert “the” between
"from™ and “section,

4. On page 3327, column three, in
§ 1.1092(b}-3T, paragraph (b})(5),
Example (3), paragraph (i), last line,
insert “no" between “is" and "net”.

§ 1.1092(b)-4T [Corrected)

5. On page 3330, second column, in
§ 1.1092(b}-4T, paragraph (c)(2).
nineteenth linge, insert “'gain or"
between “net” and "loss".

6. On the same page. same column,
same paragraph, twenty-fourth line,
‘establish™ should read “established™.

7. On the same page, column three, in
§ 1.1092(b)-4T, paragraph (¢)(3)(ii}(C),
fourth line, “other" should read “over”.

8. In the same column, in the last line
of the undesignated text following
paragraph (¢)(3)(ii}(C) of § 1.1092(b)}-4T,
remove the period and add: “and net
long-term capital gain or loss.”.

9. And in the same column, in
§ 1.1092(b)-4T, paragraph (c)(5), on lines
two and three “includable” should read
“includible”,

10. On page 3331, column one, in
§ 1.1092{b)-4T, paragraph (c)(6),

“Example (2), fiiteenth line, “'$14,000"
should read “$14.400",

11. On the same page, in column two,
in § 1.1082(b)-4T, paragraph (c)(6),
Example (4), seventh line, *($18,000-/
$16,800)" should read “($18,000-
$16,800)".

12. In the same column, in § 1.1092(b)-
47T, paregraph (c)(6), Example (5), lines
10 and 11, remove “and $3,000 (515,000~
$12,000) of short-term capital loss".

BILLING CODE 1505-01-M

DEPARTMENT OF LABOR

Employment and Training
Administration

29 CFR Part 629
[Training and Employment Guidance Letter
No. 6-84)

Job Training Partnership Act; States’
Responsibilities in Incident Report
Procedures

AGENCY: Employment and Training
Administration, Labor.

AcTioN: Notice of reporting procedures
and instructions,

SUMMARY: The Employment and
Training Administration (ETA) of the
Department of Labor (DOL) has issued a
guidance letter containing procedures
and instructions for reporting known or
suspected incidents of fraud, program
abuse, or criminal conduct against
programs under the Job Training
Partnership Act. The guidance letter is
being republished in the Federal
Register for information.

DATES: Training and Employment
Guidance Letter No. -84 was issued on
February 25, 1985, with an expiration
date of March 31, 1988.

FOR FURTHER INFORMATION CONTACT:
Ms. Anna C. Hall. Telephone: 202-376~
6285,

SUPPLEMENTARY INFORMATION: The
Department of Labor (DOL) has stated
that efforts to strengthen DOL’s
capabilities in the prevention and
detection of fraud and abuse are of the
highest priority. ;

A systematic procedure for reporting
instances of suspected or actual fraud or
criminal conduct is a vital link in this
overall effort.

Pursuant to the Job Training |
Partnership Act (28 U.S.C. 1501 et seq.).
DOL has published a regulation at 20
CFR 629.55 for the immediate and direct
reporting to the Secretary of Labor of all
information and complaints involving
fraud, abuse, or other criminal activity.
On February 25, 1985, the Employment

and Training Administration (ETA)
issued Training and Employment
Guidance Letter No. 64, setting forth
the procedures for States to report such
incidents,

Training and Employment Guidance
Letter No. 6-4 is republished below for
information (Attachment IV, the
Inspector General's “Hotline™ poster has
not been republished).

Signed at Washington, D.C.. this 15th day
of March, 1985.

Frank C. Casillas,

Assistant Secretary for Employment and
Training.

Training and Employment Guidance
Letter No. 6-84

From: Frank C. Casillas, Assistant
Secretary for Employment and
Training

Subject: States' Responsibilities in DOL
Incident Report Procedures

1. Purpose. To transmit procedures for
reporting known or suspected incidents
of fraud, program abuse, or criminal
conduct.

2, Background. The Job Training
Partnership Act (JTPA) provides for
concurrent oversight activities initiated
by local, State, and Federal entities in
the Job Training system. In particular,
Section 103 provides for local level
oversight by Private Industry Councils
(PICs), sections 105, 106, 1227 and 164
contain State level oversight
responsibilities, and sections 163, 164,
165, and 454 address certain Federal
oversight responsibilities. In addition, 20
CFR 629.55 of the JTPA regulations
states in part that “All information and
complaints involving fraud, abuse or
other criminal activity shall be reported
directly and immediately to the
Secretary of Labor.”

3. Policy. The Employment and
Training Administration's (ETA) policy
recognizes the significant
responsibilities of the States, PICs, and
local elected officials in conduacting
oversight of JTPA. In order to carry out
responsibilities at 20 CFR 629.55, the
ETA is issuing to State program officials
procedures for reporting to ETA
Regional Administrators known or
suspected incidents of fraud,
malfeasance, misapplication of funds,
gross mismanagement, or other criminal
activities in ETA-funded programs. The
reports submitted by the States serve a
dual purpose. They provide information
on fraudulent activities which may be
prosecutable and they provide
information on other types of incidents
which allow ETA to identify trends and
patterns occurring throughout the States.
The procedures described in the
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following section are intended to
supplement, but not supplant, other
systems of oversight carried out by
local, State, and Federal entities.

4. Notification to the Regional Office
of Alleged Problems, In order to
facilitate the reporting process, DOL has
developed procedures and standardized
forms for reporting incidents. Any act
which raises questions concerning
possible illegal expenditures or other
unlawful activities should be
immediately reported. It is not the intent
of the Incident Report (IR) to eligit
reports only after determination that an
act or allegation is legally prosecutable.
All such incidents shall be reported
immediately even though the case may
be subsequently handled by the
Governors, service delivery areas
(SDASs), or local law enforcement
agencies.,

DOL Form DL 1-156, Incident Report
(IR}, should be used to notify Regional
Administrators [RAs) of all known or
suspected cases of fraud, abuse, or other
criminal activities in ETA-funded
programs (see Attachments, I, II, and
IlI—facsimile of DL 1-156, "Use and
Preparation of DL Form 1-156, Incident
Report," and Definition of Terms,
respectively). The original and one copy
of this form should be forwarded to the
appropriate RA within one work day of

the discovery of the occurrence. The RA,
in turn, will immediately distribute the
IR in accordance with established DOL
procedures.

5. Office of the Inspector General/
DOL Hotline. It is anticipated that the
incident reporting procedures outlined
above will be utilized to report matters
to.the RA. However, all State JTPA
agencies are requested to notify their
employees of the availability of the
OIG/DOL Hotline for providing
information confidentially. Sufficient
copies of a poster which provides
information about the Hotline are
attached for display in State JTPA and
SDA offices. *

The Hotline—800-424-5400 (357-0227
FTS and Washington, D.C., local area)—
was established for employees and the
public to notify the OIG of suspected
fraud, abuse, or waste in DOL-funded
programs. The Hotline permits reporting
of matters anonymously, if desired, to
avoid fears of reprisal. Information
supplied via the Hotline should be as
specific as possible to enable the OIG to
identify and solve the problem. The
Hotline should not be used for resolving
employee grievances, EEO complaints,
labor disputes. or other personnel
concerns,

8. ETA Action. The Employment and

Training Administration is in the
process of publishing in the Federal
Register a notice which describes the
procedures outlined above.

7. Necessary Action.

a. Establish procedures for use by
State and sub-State personnel (e.g.,
SDAs, subrecipients, contractors, etc.) to
ensure that the States fulfill their
responsibilities to forward IRs to the
appropriate RA within one work day of
the discovery of the occurrence.

b. Ensure that State staff, SDAs.
subrecipients, contractors, etc. are
familiar with the procedures that are
established, the content of the
attachments to this document, and the
availability of the OIG/DOL Hotline to
provide information confidentially.

8, Inguiries. Queslions concerning this
notice should be directed to Anna C.
Hall,, Chief, Division of Special Review
and Internal Control, Office of Program
and Fiscal Integrity on (202) 376-6295.

9. Attachments.

a. Attachment I—DOL Form DL 1-156,
Incident Report [IR);

b. Attachment II—Use and
Preparation of DL Form 1-156 {IR);

¢. Attachment III—Definition of
Terms: and

d. Attachment IV—0IG/DOL Hotline
Poster,

BILLING CODE 4510-30-M
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Attachment I—=DOL Form DL 1-156, Incident Report
incident Report U.S. Department of Labor ((?)

Office of Inspactor General

For Official Use Only (When Lied in) 1 Date of fepont 2. Agancy designalon code 3 Fie N\‘m\oef
(Yr) (Agency) [(Report No) (For 1IG wse)

4 Type of repont
Oinuat [ Suppiemental [ Final [ Ommer (Specity)

5 Type ol incident  [7] Conduct violation  [[J Criminat viotation [] Program vioiation

6 Allegahon against
[ 0OL Employee. [} Contractor (] Grantee [0} Program particspant or claimant ) Other (Specity)

Givet name and position of employee(s), contracton(s). graniea, elc  List telophone number, OWCP or other Claim File Number, if applicable; and other
denkityng data

~

Location of incident (Give compiete name(s) and addeasses of organization(s) involved)

3. Date and Nme of incident/discovery

Sobree of complaint [ Public [ Contracior [ Grantee (] Program Participant [ Auoe

nvestigative Law Enforcemant Agency (Specify)

rher (Specity)
Gva name and lelephone number 50 adadional mfarmation can be obtained

0. Contacts with-law enforcement agencies {Specity name(s) and agency contacted and results)

11 Expecied concern to DOL
] Locai [ Ragional [] National [] Media interast [ Executive interest [] GAD/Congrassional interest

CLORGr (8060 a0 T
DOL Agency involved

Dooh o Dera 0 nAg () Lmsa [ MsHA [] 0ASAM oG
< 0 so 0O asp Des CIncep (Ows ) oA

D) oer (Specity)

ount of grant ot condract (L known) $ Amount of subgrant of subcontract (If known) $

I Petsons who ¢an provige additional informanon (Include cusiogian of records) Local Address (Streel. City, & State)
or organization, i employed and
Name Grade Pasition or job tle Employment ! 1sephang number

‘ot Ohe of thaese codes
U Unemployed G - Grampe C - Conbracion D0 F - Other Federal Employee P - Program Participant or claimant




12246 Federal Register / Vol. 50, No. 60 / Thursday. March 28, 1985 / Rules and Regulations

For Officlal Use Only (When hiked in)

14 Detads of ncident (Describe the ncident)

Il more t0om is needed attach addhonal sheets.

15 Typed name and ttle ol DOL employee 16. Sygnature of DOL empioyes

17 Copwes lurnished 1o 18 Attachments. (List)

BILLING CODE 4510-30-C
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Attachment Il—Use and Preparation of
Form DL 1-156

Use and Preparation of DL Form 1-156,
Incident Report

A. Purpose.

Form DL 1-156 should be used for
reporting to Regional Administrators
(RAs]) incidents of program abuse, fraud,
or other criminal violations involving
ETA-funded programs and operations.

B. Responsibilities of Governors.

Governors are responsible for
reporting all actual or suspected
violations to the Regional
Administrators using the Incident
Report, DL 1-156. While such
information may be phoned directly to
the RA, these telephone reports should
be supplemented by submission of the
Incident Report within 72 hours.

C. Use of the Incident Report, Form DL
1-156.,

1. As an Initial Report. The DL 1-156
is designed primarily as an initial report
of actual or suspected violations to
inform the RAs that a violation or
apparent violation has occurred. It
should also be used to initially inform
the RAs of cases involving employees,
programs, and operations being
investigated by or reported to other
investigative agencies.

2.Asa Supp?eman!al Report. The DL
1-156 should also be used to submit
supplemental information not available
at the time the original report was
submitted. Form DL 1-156 should be
used as indicated below.

(a] It is determined that the matter
cannot be resolved at the agency level
and the case is administratively closed.

(b] Supplemental reports should be
submitted without awaiting the resulls
of adjudication.

3. As a Final Report. Form DL 1-158
should be used as indicated below.

(a) An incident is resolved or
otherwise settled.

b. Final adjudication or imposition of
administrative/disciplinary action
against the person or organization
involved is initiated. When adjudication
results become known, the final report
shoulld be sent to the RAs indicating the
resuits.,

D. Completion of the Incident Report.

Form DL 1-156 should be completed
as follows:

Block 1. Enter the date the form is
actually signed by the responsible
igency official.

Block 2, Enter the fiscal year (e.g.,
October 1, 1984-September 30, 1985) in
which the report is being submitted, the
two letter State abbreviation, and a

number to indicate the chronological
sequence of the report (e.g., 84-VT-0001
would show that the report was
submitied in Fiscal Year 1984, by
Vermont, and was the first report
submitted in FY 1984).

Block 3. Leave Blank. For use by OIG
only.

Block 4. Indicate the type of report
being submitted by checking the
appropriate block. If the report is both
an "Initial" and a "Final" report, then
place a check in both the initial and
final blocks.

Block 5. Check appropriate block.

Block 6. Check appropriate block.

Block 7. Enter the name of the person,
recipient, or subrecipient, if applicable,
and the location where the incident
occurred. A general geographic (city,
town) location or mail address should
be used.

Block 8. Complete as necessary.

Biock 9. Check appropriate block(s).
Public includes press.

Block 10. Any information requested
by any law enforcement agency should
be reported here. Identify the officer

,and/or agency who made the request. In

Block 14, describe what information was
requested from and offered to the
outside agency.

Block 11. Indicate the type of interest/
publicity that the incident may generate,
or actually has generated, by placing a
check in the appropriate block(s). If
necessary, a brief statement of
explanation may be included in Block
14.

Block 12. Check appropriate block.

Block 13. Complete as necessary.

Block 14. Synopsis—This is a clear,
concise statement of the incident which
should include:

(a) (When). Identify the time and date
when the incident occurred; when it was
discovered; when it was reported to
supervisory personnel, OIG, or other
law enforcement agency: and whether
an inventory was conducted to
determine the extent of loss.

(b) (What). Describe the complete
incident in as much detail as is available
and necessary to give a complete picture
of what happened. Cost/value figures
should be shown in the appropriate
place in Black 12.

(c) (Who). Enter the names of those
principal personnel who are listed in
Block 7 and Block 13, as well as other
personnel whose identities are
necessary to complete the narrative and
give the reader a complete picture of
what happened. Include, when
applicable, complete identities of
persons/agencies to whom the incident
is reported or referred. If needed for
purpose of clarification, include the
reason(s) why non-principal personnel

were involved (e.g., fire department
personnel who made pertinen)
determinations in a suspected arson
incident).

{d) (Where). Clearly specify the
location where the incident occurred
(e.g., a certain building, an area/room
within a building, a particular
contractor, grantee location].

If the direction and distance from an
identifiable point of reference (e.g..
building, street, intersection, bridge] is
known, this should be indicated.

(e) (Why). Frequently the motive for
an incident is not readily discernible
(e.g., a suicide or property destruction)
or it must be deduced from the existing
facts and circumstances. If the "why"
for an incident is known or suspected, it
should be reported. When a suspected
motive is reported, the basis/rationale
for the suspicion should be noted.

(f) (How). Report the manner/method
by which an incident actually or
probably was committed and
discovered, "How™ an incident was
discovered and committed should be
reported in sufficient detail to assist
proper authorities in the development of
preventive measures.,

(g) Plan of Action. Indicate if OPFI ov

- OIG assistance is requested.

Block 15. 1dentify the name, title,
address, and telephone number of the
official completing the report.

Block 16. All copies should be signed
by the responsible official for the
reporting office.

Block 17. Self-explanatory.

Block 18. Self-explanatory.

Continuation. Entries requiring
additional space may be continued at
the end of the synopsis entry in Block 14
or on a separate sheet(s) of bond paper.
Each continuation sheet should be
headed "Continuation™ and indicate the
Activity Identification Code from Block
2,

E. Supporting Documentation.

All documentation (e.g.. photographs,
drawings) pertinent/relevant to the
incident or necessary to clarify the
attendant facts should be forwarded
with the DL 1-158, if not already
provided. ;

F. Transmission of Reports.

Mail copies of the DL 1-156 to the
appropriate RA as shown on the
following page.

Note—~The copies sent to the RA should be
in a sealed envelope within the mailing
envelop. In no event should reports be
electronically transmitted.

/
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U.S. DEPARTMENT OF LABOR

Regional Administrators for the
Employment and Training
Administration

Revised 5/15/84
Region I—Boston

Barbara A. Farmer, Acting Regional
Administrator, U.S. Department of
Labor/ETA, Room 1703, |.F. Kennedy
Fed. Bldg.. Boston, Massachusetts
02203, 8-223-6440/617-223-6440*

Region Il—New York

Thomas E. Hill, Acting Regional
Administrator, U.S. Department of
Labor/ETA, 1515 Broadway, Room
3713, New York, New York 10036, 8-
265-3210/212-944-3210"*

Region IlI—Philadelphia

William J. Haltigan, Regional
Administrator, U.S. Department of
Labor/ETA, P.O. Box 8796,**
Philadelphia, Pennsylvania 19101, 8-
596-6336/215-596-6336"

Region IV—Atlanta

Lawrence E. Weatherford, |r., Regional
Administrator, U.S. Department of
Labor/ETA, 1371 Peachtree Street,
N.E.. Rm. 405 Atlanta, Georgia 30309,
8-257-4411/404-881-4411"

Region V—Chicago

Steven M. Singer, Regional
Administrator, U.S. Department of
Labor/ETA, 230 S. Dearborn Street,
Rm. 628, Chicago, Illinois 60604, 8-
353-0313/312-353-0313"*

Region VI—Dallas

Floyd E. Edwards, Regional
Administrator, U.S. Department of
Labor/ETA, 555 Criffin Sq. Bldg., Rm.
316, Griffin & Young Streets, Dallas,
Texas 75202, 8-729-6877 /214767~
6877*

Region VII—Kansas City

Richard G. Miskimins, Regional
Administrator, U.S. Department of
Labor/ETA, Federal Bldg., Room 800,
911 Walnut Street, Kansas City,
Missouri 64106, 8-758-3796/816-374—
3796*

Region VIlI—Denver

Luis Sepulveda, Regional Administrator,
U.S. Department of Labor/ETA. 1961
Stout Street, R. 1676, Denver,
Colorado 80294, 8-564-4477/303-844-
4477*

*Commercisl Dialing
**Street Address—3535 Market Street, Room
13300

Region IX—San Francisco

Don A. Balcer, Regional Administrator,
U.S. Department of Labor/ETA, 450
Golden Gate Avenue, Box 36084
(Room 9108), San Francisco,
California 94102, 8-556-7414/415-556-
7414°

Region X—Seattle

Harry B. Brown, Acting Regional
Administrator, Rm. 1145, Federal
Office Bldg., 909 First Avenue, Seattle,
Washington 98174, 8-399-7700/ 206~
442-7700*

Attachment IlI—Definition of Terms

For the purpose of completing the
Incident Report, fraud, misfeasance,
nonfeasance or malfeasance,
misapplication of funds, gross
mismanagment, and employee/
participant misconduct are explained in
the following paragraphs. These
definitions are illustrative and are not
intended to be either fully inclusive or
restrictive.*

a. Fraud, Misfeasance, Nonfeasance or
Malfeasance

Fraud, misfeasance, and nonfeasance
or malfeasance should beconsidered
broadly as any alleged deliberate action
which is apparently in violation of
Federal statutes and regulations. This
category includes, but is not limited to,

indications of bribery, forgery, extortion,

embezzlement, theft of participant
checks, kickbacks from participants,
intentional payments to a contractor
without the expectation of receiving
services, payments to ghost enrollees,
misuse of appropriated funds, and
misrepresenting information in official
reporls.

b. Misapplication of Funds

Misapplication of funds should be
considered as any alleged use of funds,
assets, or property not authorized or
provided for under the Job Training
Partnership Act (JTPA) or regulations,
grants, or contracts. This category
includes, but is not limited to, nepotism,
political patronage, use of participants
for political activities, ineligible
participants, conflict of interest, failure
to report income from Federal funds,
violation of contract/grant procedures,
and the use of Fedemf funds for other
than specified purposes.

Indian and Native American programs
are excluded from the aforementioned

* OIG will focus only on those incidents reported
under Categorles “a” and “b". ETA will use the
information reported on the other types of incidents
in order to identify trends and patterns occarring
throughout the States for manugement information
purposes.

category regarding nepotism as cited in
Section 632.118 of the Title IV-A, B, and

E of JTPA.

An Incident Report should be filed
when it appears that there exists an
intent to misapply funds rather than
merely a case of minor mismanagement.

¢. Gross Mismanagement

Gross mismanagement should be
considered as actions or situations
arising out of management ineptitude or
oversight, leading to major violations of
JTPA processes, regulations, or
contract/grant provisions which could
severely hamper the accomplishment of
program goals. These include situations
which lead to waste of Government
resources and could jeopardize future
support for a particular project. This
category includes, but is not limited to,
unauditable records, unsupported costs,
highly inaccurate fiscal and/or program
reports, payroll discrepancies, payroll
deductions not paid to Internal Revenue
Service, and the lack of good internal
control procedures,

d. Employee/Participant Misconduct

Employee/participant misconduct
should be considered as actions
occurring during or outside work hours
that reflect negatively on the
Department of Labor, the State, or the
JTPA program. It may include, but is not
limited to, conflict of interest or the
appearance of conflict of interest
involving outside employment, business,
and professional activities, the receipt
or giving of gifts, fees, entertainment,
and favors, misuse of Federal property
misuse of official information, and such
other activities as might adversely affec!
the confidence of the public, as well as
serious violations of Federal and State
laws.

[FR Doc. 85-7301 Filed 3-27-85; 8:45 am|
BILLING CODE 4510-30-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service
30 CFR Part 250

Oil and Gas and Sulfur Operations in
the Outer Continental Shelf

AGENCY: Minerals Management Service.
Interior.

ACTION: Approval and solicitation of air
quality models.

SUMMARY: The Minerals Management
Service (MMS) announces its approval
pursuant to 30 CFR 250.34-3 of the use of
the Offshore and Coastal Dispersion
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(OCD) Modei in the air quality
regulatory program outlined in 30 CFR
250.57 {Air Quality) and withdraws the
prior approval of the CRSTER model as
modified for Outer Continental Shelf
(OCS) applications. The MMS also
solicits interested parties to submit
suggested improvements for the OCD
Model or to submit other air quality
models for approval for use in OCS
{acility evaluations.

oATE: The OCD Model is approved for
use as of March 28, 1985, and approval
of the use of the CRSTER model! is
withdrawn, effective June 26, 1985,

ADDRESS: Comments on this Notice, air
quality models, or letters of intent to
submit air quality models should be sent
to Chief, Offshore Environmental
Assessment Division, Mail Stop 644,
Minerals Management Service, 12203
Sunrise Valley Drive, Reston, Virginia

|

e

FOR FURTHER INFORMATION CONTACT:
Mitchell T. Baer, Branch of
Environmental Operations, Mail Stop
644, Minerals Management Service,
12203 Sunrise Valley Drive, Reston,
Virginia 22001, 703-800-6461 ar FTS 928-
6461.

SUPPLEMENTARY INFORMATION:

Background

On March 7, 1980, the MMS publishea
4 rule, 30 CFR 250.57, establishing a
regulatory program to implement section
5{a)(8} of the OCS Lands Act
Amendments of 1978, Pub. L. 95-372,
concerning the regulation of air
emissions from oil and gas operations
on the OCS (45 FR 15128, March 7, 1980).
The regulations are designed to ensure
that emissions fram OCS facilities do
not cause significant effects on the
onshore air quality of any State. The
MMS published a Notice in the Federal
Register on June 5, 1980 {45 FR 37818),
describing the use of air quality
modeling in its OCS air quality program.
In connection with § 250.57, 30 CFR
250.34~3 requires that any models must
be approved by the Director, MMS, prior
10 use.

Earlier approval was given to the
CRSTER model which has been used for
the majority of air quality evaluations.
However, in May 1982 a contract was
awarded to Environmental Research
and Technology, Inc., to develop an
ofishore atmospheric transport and
dispersion model. After undergoing an
extensive peer and public review, the
model was completed in October 1984.
The model is designed to assess onshore
impacts from sources lacated offshore
ind incorporates modeling routines
specific to air flow over water.

Approval of Air Quality Model for OCS
Evaluations

Pursuant to 30 CFR 250.34-3, the OCD
Model is approved by MMS for the
evaluations required in 30 CFR 250,57,
The OCD Model is described in the
User’s Manual (National Technical
Information Service (NTIS) Accession
No. PB85-164200]). The lape package is
available from NTIS, NTIS Accession
No. PB85-122760. Users shall follow the
guidance provided by the U.S.
Environmental Protection Agency (EPA)
in "Guidelines of Air Quality Models"
EPA-450/2~78-027, RTP, N.C.. 27711,
April 1978,

Possible Errors in the OCD Mode!

The code for the OCD Model has been
reviewed and the model tested for
errors. No errors have been found, If any
errors are found by MMS or users of the
model, notification of changes will be
made. If users of the model find any
errors in the code, please forward a
description of the error to the above
address.

Submission of Models

Although the MMS is satisfied that the
OCD Model is an appropriate tool for
the evaluation of onshore impacts from
OCS facilities, it also recognizes that the
field of the development of air quality
models is dynamic and evolving.
Interested parties are encouraged to
recommend improvements to the OCD
Model or to submit other air quality
models for approval for use in OCS
applications. The MMS will review such
models or modifications either on a
case-by-case basis or for overall OCS
application. This review will not be part
of an exploration or development/
production plan review, but will be done
separately. A submitted mode! will be
open to public review and comment.
One facet of this review may include
review of the model by EPA for its
technical merit, documentation,
validation, and coding. The model must
meet the six requirements outlined by
EPA in its Notice of Guidelines on Air
Quality Models (45 FR 20157, March 27,
1980). The requirement are:

1. The model must be computerized
and functioning in a common Fortran
language suitable for use on a variety of
compuler systems,

2. The model must be documented in a
user's guide which identifies the
mathematics of the model, data
requirements, and operating
characteristics at a level of detail
comparable to that available for
currently recommended models, e.g., the
CRSTER Model.

3. The model must be accompanied by
a complete test data set, including input
parameters and oulpul results. The test
data must be included in the user's
guide, as well as provided in computer-
readable form.

4. The model must be useful to typical
users, e.g., State air pollution control
agencies, for specific air quality control
problems. Such users should be able to
operate the computer program(s] from
available documentation,

5. The model documentation must
include a comparison with air quality
data or with other well-established
analytical téchniques.

6. The developer must be willing to
make the model available to users at a
reasonable cost or make it available for
public access through the NTIS; the
maodel cannot be proprietary.

We suggest that interested parties
who contemplate model! development
contact the MMS to discuss its
applications. Once work on a model is
completed, formal submittal should
consist of a magnetic tape containing
the program source code of the model
and the test data set written at 1600 bpi
in EBCDIC, four copies of the user’s
guide, any related documentation
concerning past applications and
performance of the model, and a
statement on what arrangements will be
made for public access to the model.

Dated: March 4, 1985
Bruce G. Weetman,

Acting Associate Director for Offshore
Minerals Mancgement.

|FR Doc. 85-7350 Filed 3-27-85; 8:45 am)
BILLING CODE 4310-MR-M

DEPARTMENT OF DEFENSE
Oftice of the Secretary

32 CFR Part 78

[DoD Directive 1332.xx)

Voluntary State Tax Withholding From
Retired Pay

AGENCY: Defense.
ACTION: Interim rule.

SUMMARY: This interim rule implements
section 654 of the DoD Authorization
Act for Fiscal Year 1985 (Pub. L. 88-525).
The rule provides guidance on voluntary
State tax withholding for retired
members of the Uniformed Services and
sets the criteria for agreements between
States and DaD,

DATES: Effective February 22, 1085.
Written comments must be received on




12250

Federal Register / Vol. 50, No. 60 / Thursday, March 28, 1985 / Rules and Regulations

or before May 13, 1985, to be considered
in the final rule.

ADDRESS: Office of the Deputy Assistant
Secretary of Defense (Management
Systems), Washington, D.C. 20301.

FOR FURTHER INFORMATION CONTACT:
Mr. James T. Jasinski, telephone 202~
697-0536.

SUPPLEMENTARY INFORMATION: In order
to effect prompt implementation, the
Uniformed Services will follow the
interim rule until a final rule is issued.
Comments will be available for public
inspection by request. Because of the
anticipated number of comments, DoD
does not plan to acknowledge or
respond to individual comments.
However, DoD will respond to
comments in the preamble of the final
rule.

DoD has determined that this action is
not a major rule as defified by Executive
Order 12291. The rule will not have an
annual effect on the economy of $100
million or more; result in a major
increase in the cost or prices for
consumers, industries, State or local
governments; or adversely effect
competition, employment, investment,
productivity, or innovation.

DoD has submitted a request to OMB
fo; review and approval of the interim
rule, .

This rule is not subject to the
provisions of the Regulatory Flexibility
Act. Therefore, no Regulatory Flexibility
Analysis was prepared,

List of Subjects in 32 CFR Part 78

Military personnel, Intergovernmental
relations.

Dated: March 22, 1985,
Patricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense,

Accordingly, it is proposed to amend
32 CFR, Chapter 1, by adding a new Part
78, reading as follows:

PART 78—VOLUNTARY STATE TAX
WITHHOLDING FROM RETIRED PAY

Purpose.

Applicability and scope.
Definitions.

Policy.

Responsibilities.
Procedures.

Standard agreement

Authority: 10 U.S.C. 1045.

§76.1 Purpose.

Under 10 U.S.C. 1045, this part
provides implementing guidance for
voluntary State tax withholding from the
retired pay of Uniformed Service
members.

§78.2 Application and scope.

(a) This part applies to the Office of
the Secretary of Defense, the Military
Departments, the Coast Guard (under
agreement with the Department of
Transportation), the Public Health
Service (PHS) (under agreement with the
Department of Health and Human
Services); and the National Oceanic and
Atmospheric Administration ([NOAA)
(under agreement with the Department
of Commerce). The term “Uniformed
Services,” as used herein, refers to the
Army, Navy, Air Force, Marine Corps,
Coast Guard, commissioned corps of the
PHS, and the commissioned corps of the
NOAA.

(b) This part covers members retired
from the regular and reserve
components of the Uniformed Services
who are receiving retired pay.

§78.3 Definitions.

(a) Member. A person originally
appointed or enlisted in, or conscripted
into, a Uniformed Service who has
retired from the regular or reserve
component of the Uniformed Service
concerned.

(b) Income tax. Any form of tax under
a State statute where the collection of
that tax either imposes on employers
generally the duty of withholding sums
from the compensation of employees
and making returns of such sums to the
Stale or grants employers generally the
authority to withhold sums from the
compensation of employees if any
employee voluntarily elects to have such
sum withheld. And, the duty to withhold
generally is imposed, or the authority to
withhold generally is granted, with
respect to the compensation of
employees who are residents of such
State.

(c) Retired pay. Pay and benefits
received by a member based on
conditions of the retirement law, pay
grade, years of service, date of
retirement, transfer to the Fleet Reserve
or Fleet Marine Corps Reserve, or
disability. It is also known as retainer

ay.
. (d) State. Any State, the District of
Columbia, the Commonwealth of Puerto
Rico, and any territory or possession of
the United States.

§78.4 Policy.

(a) It is the policy of the Uniformed
Services to accept written requests from
members for voluntary income tax
withholding from retired pay when the
Department of Defense (DoD) has an
agreement for such withholding with the
State named in the request and the
member is a resident of that State.

(b) DoD shall enter into an agreement
for the voluntary withholding of State

income taxes from retired pay with any
State within 120 days of a request for
agreement from the proper State official. -
The agreement shall provide that the
Uniformed Services shall withhold State
income tax from the monthly retired pay
of any member who voluntarily requests
such withholding in writing.

§78.5 Procedures.

(a) The amounts withheld during any
calendar quarter shall be retained by the
Uniformed Service and disbursed to the
States during the month following that
calendar quarter. Payment procedures
shall conform, to the extent practicable,
to the usual fiscal practices of the
Uniformed Services.

{b) A member may request that the
State designated for withholding be
changed and that the withholdings be
remitted as amended. A member may
revoke his or her request for withholding
at any time. Any request for a change in
the State designated or any revocation
is effective on the first day of the month
after the month in which the request or
revocation is processed by the
Uniformed Service concerned, but in no
event later than on the first day of the
second month beginning after the day on
which the request or revocation is
received by the Uniformed Service
concerned.

(¢) A member may have in effect at
any time only one request for
withholding under this part. A member
may not have more than two such
requests in effect during any one
calendar year.

(d) The agreements with States shall
not Impose more burdensome
requirements on the United States than
on employers generally or that subjects
the United States, or any member, to a
penalty or liability because of such
agreements.

(e) The Uniformed Services shall
perform the service under this part
without accepting payment from States
for such services.

(f) Any amount erroneously withheld
from retired pay and paid to a State by
the Uniformed Services shall be repaid
by the State on demand.

() A member may request voluntary
tax withholding by writing the retired
pay office of his or her Uniformed
Service. The request must include: The
member's full name, social security
number, the fixed amount to be withheld
monthly from retired pay, the State
designated to receive the withholding,
the member's current residence address.
The request must be signed by the
member, or in the case of incompetence,
his or her guardian or trustee, The
amount of the request for State tax
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withholding must be an even dollar
amount, not less than ten dollars or less
than the Stale's minimum withholding
amount, if higher. The Uniformed
Services' retired pay office addresses
are given below:

(1) Army. Commanding Officer, U.S,
Army Finance and Accounting Center
(Dept. 90), Indianapolis, IN 46249,
(800) 428-2290.

(2) Navy. Commanding Officer. Navy
Finance Center (Code 301), Anthony {.
Celebrezze Federal Building,
Cleveland, OH 44199, (800) 321-1080.

{3) Air Force. Commander, Air Force
Accounting and Finance Center, Atin:
RP, Denver, CO 80279, (800) 525-0104

(4) Marine Corps. Commanding Officer
(CPR), Marine Corps Finance Center,
Kansas City, MO 64197, (816) 926-7130

(5) Coast Guard. Commanding Officer
(Retired), U.S, Coast Guard Pay and
Personnel Center, 444 S.E. Quincy
Streel, Topeka, KS 66683, (913) 295~
2657

(6) PHS. U.S. Public Health Service,
Compensation Branch, 5600 Fisher
Land (Room 4-50), Rockville, MD
20857, (800) 638-8744 (Except AK &
MD) (301) 443-8132 (AK & MD)

(7) NOAA. Commanding Officer, Navy
Finance Center (Code 301), Anthony |.
Celebrezze Federal Building,
Cleveland, OH 44199, (800) 321-1080.
(h) If a member's retired pay is

exhausted or otherwise unavailable to

satisfy 8 member's request for voluntary

State tax withholding, then the

withholding will cease. A member may

mitiate a new request when such
member's retired pay is restored in an
imount sufficient to satisfy the
withholding request.

(i) A State requesting an agreement
for the voluntary withholding of State
tax from the retired pay of members of
the Uniformed Services shall indicate in
writing its agreement to be bound by the
provisions of this part and the Standard
Agresment, If the State propdses an
agreement which varies from the
Standard Agreement, the State shall
indicate which provisions of the
Standard Agreement are not acceptable
and propese substitute provisions. The
letter shall be addressed to the
Assistant Secretary of Defense
(Comptroller), The Pentagon,
Washington, D.C, 20301, To be effective,
the letter must be signed by a State
officlal authorized to bind the State
under an agreement for tax withholding.
Copies of applicable State laws that
authorize employers ta withhold State
income tax and authorize the official to
bind the State under an agreement for
State income tax withholding shall be
enclosed with the letter. The letter shall

also indicate the title and address of the
official whom the Uniformed Services
may contact to obtain information
necessaﬁ\'lzor implementing withholding.

{j) Wi 120 days of the receipt of a
letter from a State, the Assistant
Secretary of Defense (Comptroller), or
designee, will notify the State in writing
that DoD has either entered into the
Standard Agreement or that an
agreement cannot be entered into with
the State and the reasons for that
determination,

(k) Responsibilities. (1) The Assistant
Secretary of Defense (Comptroller) shall
establish policy and procedures, provide
guidance, coordinate changes with the
Uniformed Services, sign and administer
the agreements with States, and monitor
the implementation of this part.

(2) The Secretaries of the Military
Departments and the Heads of the other
Uniformed Services shall implement this
part.

§78.7 Standard agreement.

Standard Agreement for Voluntary State Tax
Witbholding From the Retired Pay of
Uniformed Service Members

Article I—Purpose

This agreement, hereafter referred to as the
*Standard Agreement,” establishes
administrative procedures and assigns
respansibilities for voluntary State tax
withholding from the retired pay of
Uniformed Service members consistent with
scction 654 of the Department of Defense
Authorization Act for Fiscal Year 1985 {Pub.
L. 98-525), codified under section 1045 of title
10, United States Code.

Article li—Parties

The parties to this agreement are the
Department of Defense on behalf of the
Uniformed Services and the State that has
enterad into this agreement pursuant to 10
U.S.C. 1045,

Article lll—Procedures

The parties to the Standard Agreement are
bound by the provisions in title 32, Code of
Federal Regulations Part 78. The Secretary of
Defense may amend, modify, supplement, or
change the procedures for voluntary State tax
withholding from the retired pay pay of
Uniformed Service members after giving
notice in the Federal Register.

Article IV—Reporting

Copies of Internal Revenue Service Form
W-2P, "Statement for Recipients of
Annuities, Pensions, Retired Pay or IRA
Payments,” may be used [or reporting
withheld tuxes to the State. The media for
reporting {paper copy, magnetic tape, etc.)
will comply with State reporting standards
that spply to employers in general,

Article V—=Other Provisions

A. This agreement shall be subject to any
amendment of 10 U.S.C. 1045 and any
regulations Issued pursuant to such statutory
change.

B. The sgreement may be terminated by a
party to the Standard Agreement by
providing the other party with written notice
to that effect at least 90 days prior to the
proposed termination. .

C. Nothing in this agreemen! shall be
deemed to:

1. Require the collection of delinquent tax
liabilities of retired members of the
Uniformed Services;

2. Consent! to the application of any }
provision of State law which has the effect of
imposing more burdensome requirements
upon the United States than the State
imposes on other employers, or subjecting the
United States or any member to any penalty
or liability;

3. Consent to procedures for withholding,
filing of returns, and payment of the withheld
taxes to States that do not conform to the
usual fiscal practices of the Uniformed
Services;

4. Permit the withholding of State tax from
the retired pay of a member who is not a
resident of the State in which the member
consents to the withholding: or

5. Allow the Uniformed Services to accept
payment from a State for any services
performed with regard to State income tax
withholding from the retired pay of
Uniformed Service mgmbers.

{FR Dog, 85-7261 Filed 3-27-85; 8:45 am)
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 165

ice Navigation Season; Northern
Chesapeake Bay and Tributaries;
Termination

AGENCY: Coast Guard, DOT.

AcCTION: Notice of Termination of Ice
Navigation Season.

sUMMARY: The Ice Navigation Season
Regulated Navigation Area (RNA) on
the northern portion of Chesapeake Bay
and its tributaries, including the
Chesapeake and Delaware Canal is
terminated effective March 1, 1985. The
regulations for this Regulated
Navigation Area, found in 33 CFR
165.503, published in the Federal
Register May 19, 1983 (48 FR 22543},
state that the RNA would be placed in
effect and terminated at the direction of
the Captain of the Port, Baltimore, MD,
by notice in the Federal Register. The
Regulated Navigation Area was placed
in effect by Federal Register Notice of
January 29, 1985 (FR 3904), and is hereby
terminated. The purpose of this
Regulated Navigation Area was to
enhiance the safety of navigation in the
affected waters. It required operators of
certain vessels to be aware, during their
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vessel's transit of the Regulated
Navigation Area, of currently effective
Ioe Navigation Season Captain of the
Port Orders issued by the Captain of the
Port, Baltimore, Maryland.

DATE: Effective Termination Date:
March 1, 1985.

FOR FURTHER INFORMATION CONTACT:
CWO2 D.L. Hutchinson, USCG, Port
Safety Officer, MSO Baltimore,
Maryland at [301) 962-5105.

J.C. Carlton,

Captain, U.5. Coast Guard, Captainof the
Port, Coast Guard Marine Safety Office, U.S.

Customhouse, 40 South Gay Street. Baltimore,
Maryland 21202.

March 25, 1985,
[FR Doc. 85-7352 Filed 3-27-85; 8:45 am|)
BILLING CODE 4910-14-M

VETERANS ADMINISTRATION
38 CFR Parts8and 9

National Service Life insurance,
Servicemen's Group Life Insurance
and Veterans' Group Life insurance
AGENCY: Velerans Administration.
ACTION: Final regulations.

SUMMARY: The Veterans Administration
is amending certain regulations to: (1)
Reflect that National Service Life
Insurance (NSLI) policyholders have the
option to purchase paid-up additions
with their dividends; (2) ensure that no
claims for Servicemen's.or Veterans'
Group Life Insurance [SGLI/VGLI) are
denied because of a Tailure o file a
claim within four years of the insured's
death; and (3) reflect that the insurer
under the SGLI/VCLI program is
responsible only for the return of
premiums paid in excess of the
premiums payable for the maximum
allowahle combined amount of SGLI/
VGLI coverage.

EFFECTIVE DATES: The effective date for
the amendment concerning NSLI paid-up
additions is February 15, 1885, and the
amendment will apply to applications
for insurance submitted on or after July
1, 1972. The effective date for the
amendment regarding timely filing of a
claim for SGLI/VGLI is February 15,
1085, and the amendment will apply to
all claims determined on or after
Oclaober 1, 1982. These dates will then
coincide with the effective dates of the
respective legislative changes. Finally,
the effective date of the change
concerning the return of excess
premiums paid is February 15, 1985.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert W. Carey, Assistant Director
for Insurance, Veterans Administration

— ——

Regional Office and Insurance Center,
P.O. Box 8079, Philadelphia, PA 19101,
(215) 951-5360.

SUPPLEMENTARY INFORMATION: On
pages 24148 and 24149 of the Federal
Register of June 12, 1984, there was
published a notice of proposed
regulatory development to amend 38
CFR 8.26, 9.18(d), and 9.36. Interested
persons were given 30 days in which to
submit written comments, suggestions,
or objections regarding the propesed
regulatory amendments. No comments
were received and the proposed
regulations are hereby adopted without
change and are set forth below.

The Administrator has certified that
these rules will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(RFA). 5 U.S.C. 801-6812. Pursuant to 5
L1.S.C. 605fb), these rules are, therefore,
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.
The reason for this certification is that
these rules will affect only certain NSLI,
SGLI and VGLI'insureds. They will,
therefore, have no significant direct
impact on small entities in terms of
compliance costs, paperwork
requirements-or effects on competition.

The agency has also determined that
these regulations are non-major in
accordance with Executive Order 12291,
Federal Regulation. These regulations
will not have a large effect on the
economy, will not cause an increase in
costs or prices, and will not otherwise
have any significant adverse economic
effects.

Because statutes upon which these
regulatory amendments are based are
already in effect, the Administrator has
determined that these amendments
should be effective immediately upon
final approval.

List of Subjects in 38 CFR Parts 8 and 9
Life insurance, Veterans.

(Catalog of Federal Domestic Assistance
Number is'84:108)

Approved: February 15, 1985,
Harry N. Walters,
Administrator.

38 CFR Parts 8 and 9, Insurance, are
amended as follows:

PART 8—[AMENDED)

1.In § 8.26, paragraph (b) is revised as
follows:
§8.26 How paid

{b) Unless and until the VA receives a
written request from the insured that
National Service Life Insurance

dividends be paid in cash, or that they
be used to pay an insurance
indebtedness, or that they be placed on
deposit or be-used to pay premiums in
advance, or that they be used to pay the
premiums on a particular pulicy or
policies; or that they be used to
purchase paid-up additions, any such
dividends shall be held to the credit of
the insured to be applied to pay monthly
premiums becoming due and unpaid
after the date such dividends are
payable on any National Service or
United States Government Life
Insurance policy or policies held by the
insured: Provided, That such dividend
credits will be applied as of the due date
of any unpaid premium. Dividend
credits will earn interest at such rate
and in such manneras the '
Administrator may determine. (38 U.S.C.
797{c))

PART 9—[AMENDED]

§9.18 [Amended]

2. In § 9.18, paragraph (d) is removed
and reserved.

3. In § 9.36, paragraph (a) is revised as
follows:

§9.36 Veterans Group Life insurance.

Veterans Group Life Insurance shall
be issued under the following rules:

i(n) The insurance shall be issued in
the amount of $5,000, $10.000, $15.000,
$20,000, $25,000, $30,000 or $35,000. No
person may carry @ combined amount of
Servicemen's Group Life Insurance and
Veterans' Group Life Insurance in
excess 0f $35,000 at any one time.
Should any person remit premiums in
excess of the premiums payable for the

-maximum allowable amount of

coverage, the insurer shall be
responsible only for the refund of such
excess premiums paid. (38 U.S.C. 777)
(FR Doc. 85-7348 Filed 3-27-85; 8:45 am]
BILLING CODE 3320-01-M

—_— —

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 421
[OW-FRL 2806-1)

Nonferrous Metals
Point Source Category; Effluent

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final rule; correction.

SUMMARY: EPA is correcting several
errors in the effluent limitations
guidelines, pretreatment standards and
new source performance standards for
the nonferrous metals manufacturing
point source category which appeared in
the Federal Register on March 8, 1984
(49 FR 8742). This document corrects
errors in 40 CFR Part 421,

EFFECTIVE DATE: March 28, 1985,

FOR FURTHER INFORMATION CONTACT:
Mr. Ernst P. Hall at (202) 382-7126.
SUPPLEMENTARY INFORMATION: On
March 8, 1984, EPA published final
effluent limitations guidelines and
standards for the nonferrous metals
manufacturing point source category (40
CFR Part 421; 49 FR 8742). The
regulation contained an arithmetic error.
This error is discussed briefly below
and is corrected by this notice.

In the columbium-tantalum
subcategory, the regulatory flow rate
calculated for solvent extraction
raffinate was 9,257 1/kkg of concentrate
digested. Inadvertently, a value of 9,157
1/kkg was used to develop the mass
limitations for this waste stream. This
error affects BPT and BAT effluent
limitations and NSPS, PSES, and PSNS
for this waste stream.

Dated: March 18, 1985,
lenry Longest I1,
\cting Assistant Administrator for Water.

PART 421—{CORRECTED]

1. In 40 CFR, § 421.112(b), is corrected
#s shown below.

$421.112 [Amended]

. * . »

(b) Subpart K—Solvent Extraction
Raffinate.

BPT EFFLUENT LIMITATIONS

Mawomum
for any 1
day

Mavmum
for monthly
Fverage

Pollutant or poliutant proporty

Mg/Kg ([pounds per maion
pounds) of concentrate
Gngestod

1851
5647
542.500
185100

3888

12520

1.233.000

324.000
379.500 180.500
" "

a..-mnnwollﬁb!odnum

2.1n 40 CFR 421,113(b} is corrected as
shown below.

1421113 [Amended]

(b) Subpart K—Solvent Extraction
Raffinate.

BAT EFFLUENT LIMITATIONS

Maximom for
monthiy
avvage

Pollutant of poftart proparty

Maxmem
for any 1
oay

Mglxq(pou\dlp;rmhm
pounds) of concentrate
digusted

2592
9442
1.233.000
324000

1203,

3888
542.6000
185,100

3. In 40 CFR, 421.114(b) is corrected as
shown below.

§421.114 [Amended]

(b) Subpart K—Solvent Extraction
Raffinate.

NSPS

‘wu
monitly
average

Masmuen
for any 1
day

Mg/vg (pounds per million
pounds) of concontrate
dgested

2502
Ll
1,233,000
324000
138 900
) b

1203
Je88
542 5000

' Within the mage of 7.5 to 100 ot all times,

4. In 40 CFR, 421.115(b) is corrected as
shown below.

§421.115 [Amended]

(b) Subpart K—Selvent Extraction
Raffinate.

PSES

' (o
Wuwuml ludu"ql

Maximum for
monthly
Average

Mo/hg (pounds por mion
pounds) of concentrate
Goested

2552
B4
1,233,000
324000

1203
3888
542 5000
185100

5. In 40 CFR, 421.116(b) is corrected as
shown below.

§421.116 [Corrected]

(b) Subpart K—Solvent Extraction
Raffinate.

PSNS

Maormum
Pollutant or poliutant proparty br;;,l

(¥ . ISR T
I et mproremr
A s (as N) e
o7 DG —

[FR Doc, 85-7343 Filed 3-27-85; 8:45 am)
BILLING CODE 8500-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6598
[F-015197, F-015198]

Partial Revocation of Public Land
Order Nos, 1769, 3780, and 5187;
Alaska

AGENCY: Bureau of Land Management,
Interior.

AcTioN: Public Land Order.

SUMMARY: This order revokes three
public land orders insofar as they affect
876 acres of land withdrawn for defense
purposes and classification. The lands
are within the Arctic National Wildlife
Refuge and will remain closed to surface
entry and mining in accordance with the
Alaska National Interest Lands
Conservation Act of December 2, 1880.
The land will remain closed to mineral
leasing in accordance with Section 1003
of the above Act.

EFFECTIVE DATE: March 28, 1985.

FOR FURTHER INFORMATION CONTACT:
Mary Jane Clawson, BLM Alaska State
Office, 701 C Street, Box 70, Ancharage,
Alaska 99513, 907-271-3240.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of October 21, 1976 (43
U.S.C. 1714), it is ordered as follows:

1. Public Land Order No. 1768 of
December 16, 1958, which withdrew
lands for the Department of the Air
Force, as amended by Public Land Order
No. 3780 of August 10, 1965, and Public
Land Order No. 5187 of March 15, 1972,
which withdrew the lands for
classification, is hereby revoked as to
the following described lands:
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(F-015197)

Camden Bay Area—Arctic Coast

Beginning at a point on the mean high tide
line of the Beaufort Sea which bears N. 12°00'
E., approximately 3,200 feet from USC&GS
Station "Maybell,” thence by metes and
bounds;

South, approximately 2,000 feet;

West, approximately 7,800 feet to a point
on the mean high tide line of Simpson Cove;

Northerly and westerly, following said tide
line approximately 7,300 fee! to the
intersection of the mean high tide line of the
Beaufort Sea;

Southeasterly, following said tide line
approximately 8.750 feet to the point of
beginning.

The tract described contains approximately
456 acres.

(F-015198)

Beaufort Lagoon Area—Beaufort Coast

Beginning at a point on the mean high tide
line of the Beaufort Sea which bears S. 82" 00’
W., approximately 5,615 feet from USG&CS
Station “Beaufort,” thence by metes and
bounds;

South, approximately 2,650 feet;

East, approximately 4,500 feet to a pointion
the mean high tide line of the Beaufort Sea;

Northeasterly, following said mean high
tide line, approximately 6,150 feet to a point;

Northwesterly, following same said mean
high tide line, approximately 5,250 feet to a
point;

Southwesterly, Jollowing same said mean
high tide line, approximately 8,500 feet to the
point of beginning.

The tract described contains approximately
420 acres.

The tracts described aggregate
approximately 876 acres.

2. The lands described in paragraph
one of this order are included as a part
of the Arctic National Wildlife Refuge
and remain withdrawn from all forms of
appropriation or disposal under the
public land laws, including location,
entry and patent under the mining laws
by Section 304(C) of the Alaska National
Interest Lands Conservation Act of
December 2, 1980, (94 Stat. 2371, 2393).
These lands will remain under the
jurisdiction of the U.S, Fish and Wildlife
Service.

3, The lands described in paragraph
one will remain closed to operation of
the mineral leasing laws in accordance
with Section 1003 of the Alaska National
Interest Lands Conservation Act. .

Dated: March 19, 1985,

Robert N. Broadbent,

Assistant Secretary of the Interior.

|FR Doc, 85-7391 Filed 3-27-85; 8:45 amj
BILLING CODE 4310-84-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 69
[FCC 85-89)

Access Charges; Clarification of
Certain Rule Sections

AGENCY: Federal Communications
Commission,

ACTION: Memorandum Opinion and
Order clarifying certain rule sections.

SUMMARY: The MO&O clarifies an
ambiguity in § 69.115(e)(6) of the
Commission's Rules, which exempts
from the private line surcharge any
private line that a subscriber certifies is
“not connected to a PBX or other device
capable of interconnecting a local
exchange subscriber line with the
private line." The MO&O grants the
petition for clarification filed by
Aeronautical Radio, Inc., and construes
the exemption in question to include
private lines terminated in PBXs or
similar equipment that have been
rendered incapable of interconnection
with the local exchange through
physical or program restrictions. This
action is taken in order to ensure that
the application of the exemption in

§ 69.115(e}{6) of the Commission’s Rules
is consistent with the policy underlying
the private line surcharge.

FOR FURTHER INFORMATION CONTACT:
Sandra Eskin (202) 632-8342.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 69
Access charges.

Memorandum Opinion and Order

In the matter of clarification of §§ 68.5 and
69.115 of the Rules of the Federal
Communications Commission.

Adopted: February 25, 1985.

Released: March 183, 1985.

By the Commission
L Introduction

1. On December 5, 1984, Aeronautical
Radio, Inc. (“ARINC") filed a "Petition
for Clarificaon and Expedited Relief
("'Petition")." The Petition seeks
clarification of §§ 69.5 and 69.115 of our
rules.? These rules address certain

' We requested comments on the Petition by
Public Notice issued December 13, 1884, FCC Public
Notice No. 1382. The pleading cycle established in
the Public Notice was extended by order of the
Chief, Common Carrier Burewu, Mimeo No, 1604
[released December 27, 1984).

*47 CFR 6.5, 60.115 (1983). Section 80.115{0)(6)
was ndded, and revisions to § 60.115(a) and [c) were
maude in the Second Reconsideration Order in this
docket. see infra note 6. Amendments 1o Part 69, 49
FR 7820 {1684)(to be codified at 47 CFR 60.115(a), [c),
{e}6)).

problems created by the “leaky PBX"
phenomenon, which refers to the ability
of a private line subscriber to “patch”
interstate calls to off-network
destinations in the local exchange
without paying for interstate access to
thatexchange. We have implemented a
special access surcharge of $25.00 to
recover from private line subscribers a
fair contribution for the use of the local
exchange occasioned by such leakage.
We have at the same time provided that
certain categories of private line circuits
that are incapable of leaking traffic into
the local exchange are exempt from the
surcharge. The Petition is concerned
with the scope of one of these
exemplions,

2. Specifically, ARINC requests
clarification of § 69.115(e)(6) of the rules,
which exempts from the surcharge
“(a)ny termination of a line that the
customer certifies to the exchange
carrier is not connected to a PBX or
other device capable of interconnecting
a local exchange subscriber line with
the private line.” ARINC argues that an
exemption should be available under
this provision to a customer whose
private lines are terminated in
equipment that, as a result of program or
physical restrictions, cannot
interconnect those lines with local
exchange lines. In this Order we find
that, while the language of the rule is
somewhat ambiguous, ARINC's
interpretation is fully consistent with the
policy underlying the special access
surcharge and with our intent in
providing the exemption in question.
Accordingly, we grant the Petition.

11. Background

3. We discussed the “leaky PBX"
phenomenon for the first time in the
Second Supplemental Notice *in this
docket. There we described the problem
as follows:

Private lines can also be used to access
local exchanges for the purposes of
originating or completing long distance calls
Although private lines are generally
described as dedicated, unswitched, point-to-
point facilities, they frequently (perhaps even
typically) originate or terminate at a private
branch exchange (PBX) facility controlled by
the subscriber. With a PBX, the private line
subscriber has the capability 1o “patch” an
interatate call to off-network destinations in
the local exchange. At the local exchange
such a call is indistinguishable from a local
call, even though the call originated in
another state. The off-network connection
through the subscriber’s PBX utilizes the

47 CFR 08.115{¢)(0). 49 FR 7829,

*MTS/WATS Market Structure, Second
Supplemental Notice of Inquiry and Proposed
Rulemaking, 77 FCC 2d 224 (1980) (hereinalter
Second Supplemental Notice).
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telephone operating company's local
exchange facilities in a manner similar to
switched services, but somewhat more
extensively. Thus, an interstate call going off-
nel from a Jocal PBX would have to traverse
two subscriber loops, would use station
equipment at both ends of the off-net portion
of a call, and would be switched from the line
side to the trunk side of one local switch and
then back from the trunk side to the line side
probably at another local switch. While we
believe that such off-net use of exchange
plant by private lines is extensive, we are not
aware of any stalistics or measurementy
which would enable us to quantify such use
or to assess the costs which should be
attributed to private line service because of
off-net local access. It appears reasonable to
assume that such additional costs are
sufficient to offset any cost savings in
bypassing the local switch.®

4. In adopting our original Access
Charge Order,* we decided not to
include a leaky PBX surrogate charge
because we found that leaky PBX traffic
would diminish as the implementation
of flat-rate customer line charges
reduced MTS usage rates and hence
reduced the incentive to substitute
private line service for MTS.” On
reconsideration, however, when we
modified the access charge plan to
provide a more gradual transition for
implementation of customerline charges
for residential subscribers, we felt
compelled to reexamine our decision not
to impose a leaky PBX charge. As we
explained in the Second
Reconsideration Order: *'With the
reduction in costs to be recovered from
residential customers during the early

years of the access charge plan came & .
concomitant increase in the costs tobe

recovered directly through carrier
common line charges and indirectly
through MTS rates." *

5. We concluded, therefore, that the
most reasonable interim approach to
reducing the discrimination in rates
between MTS users and private line
users resulting from the leaky PBX
phenomenon would be to develop a
surcharge on private lines.® We

*Id. ! para. 63 (footnotes omitted).

*MTS/WATS Market Structure, Third Report and
Order, 93 FCC 2d 241 (1883) {hereinafter Access
Charge Order). modifiod on reconsideration, 97 FCC
2d 082 (1983) (hereinslter First Reconsideration
Order), modified on further reconsideration, 97 FCC
2d 834 (1984) (hervinafter Sacond Reconsideration
Order). off'd agd remanded in part. Nat'l Ass'n of
Regulatory Comm'rs v. FCC, 737 F2d 1005 {D.C. Cir.
1584). cert. denind. 53 US.LW. 3563, 3595 (U.S. Feb.
19. 1985) (No. 84-95) INARUC v. FCO),

' Access Charge Order wt para. 127.

* Second Reconsideration Opder at purs. 111,

* Id. at pars. 112. In the First Recansideration
Order. we applied the surcharge to closed ends of
WATS lines since such lines were then included in
the special access category. In the Second
Aeconyideration Order, we decided to include
closed ends of WATS lines in the switched access

determined that a surcharge !° would be
imposed on all jurisdictionally interstate
private lines not falling within
specifically enumerated exceptions.** In
response to numerous petitions
requesting further reconsideration of our
rules governing the private line
surcharge, we added another exception,
one allowing customers to be exempt
from the surcharge if they certify to their
exchange carriers that their private lines
do not terminate in a PBX or other
device capable of leaking interstate
traffic into the local exchange.'*®

I11. Record in This Proceeding
A. The ARINC Petition

6, In the Petition, ARINC contends
that exchange carriers are incorrectly
implementing the exemption from the
special access surcharge we provided in
§ 69.115(e)(8) for private lines that are
not connected to “a PBX or other device
capable of interconnecting a local
exchange subscriber line with the
private line."*® Specifically, it
complains that exchange carriers are
applying the surcharge to private lines
that have been blocked from connecting
with the local exchange by software
partitioning or other means.'* According

category and treat them like ordinary subscriber
lines for the purpose of carrier common
line charges and customer line Thus, there
wias no aeed (o apply the surcharge to such lines,
and we nmended our rules accordingly.

¥ Due 1o time limitations we established & flat
surchoarge of $25 per voice grade line. However, we

our expectation that telephone
companies would replace the $25 surchurge with a
system more precisely reflecting actual leakage as
soon as possible. Second Reconsideration Order, at
para. 112. We have recently issued o Notice of
Proposed Rulemaking in which we are seeking
public comment on whether the peivate line
surcharge should be continued, modified, deletad, or
replaced. MTS/WATS Market Structure. Notice of
Proposed Rulemaking, 49 FR 50413, 64 Rad: Reg,. 2d
(P&F) 47 (1884) [hereinafter Notice).

1 Second Reconsideration Order at pars. 112
These exceptions from the private line surcharge
adopled in the First Reconsideration Order are as
follows:

(1) The open end termination In a telephone
company awitch of an FX line, including CCSA and
CCSA-equivalent ONALs: () Any termination of un
analog channel that is used for tadio or television
program transmission; (3) Any termination of a line
that is used for telex service: (4) Any termination of
a line that by nature of its operating characteristics
could not make use of common lines; and (5} Any
termination of a line that is subject to currier usage
charges pursuant to § 605,

Section 69.115(e)(1}-(5) of the Commission’s
Rules, 47 CFR 80.115{e)(1}-{5) (1983).

2 Second Reconsideration Ordor at para. 128; 47
CFR 69.115(¢}(6). 48 FR 7829.

2 ARINC Petition at 10-12, 15-37. For the full text
of this exemption, see supro at pare. &

" Id

to ARINC, our intent in providing this
exemption was to limit the surcharge to
those private lines configured to permit
leakage of trafficinto the local
exchange.'® ARINC maintains that
private lines terminating in PBXs or
other devices that are partitioned lack
the capability of local interconnection
and should therefore not be subject to
the surcharge.*®

7. ARINC also asserts that its
construction of our rules is necessary in
order to avoid converting a valid
regulatory surcharge into an
unconstitutional tax.'” Levying a
surcharge as a surrogate for local
exchange usage charges on lines that
cannot make use of local exchange
facilities would constitute taxation,
ARINC argues, and the power to tax
may not be delegated to agencies such
as this Commission (and by us to the
exchange carriers).'* ARINC points to
our statement in the Second
Reconsideration Order—that imposition

of a surcharge for purported local
exchange usage on lines that do not
have the capacity to leak would
constitute a tax '*—as recognition of this
cpnstitutional dimitation.®®

B. Comments

8. A large number of parties. including
carriers and telecommunications users
and their associations, have filed
comments or reply comments in
response to the Petition.® Many of

I Jd at 18-20.

W at 28

Wid ut 28-30.

l.ld
» Second Recoasideration Orderat pare. 133
n.58. :

* ARINC Pelltion at 27.

" Parties filing are: Ad Hoc Telecommunications
Users Commitice {Ad Hoc), American Satellite
Company (ASC). Association of American
Railroads {AAR). American Telephone and
Telegraph (ATAT), Central Committee on
Telecommunications of the American Petroloum
Institute with the'titilities Telercommunications
Council (Central Committee). GTE Service
Corporation and Associated Telephone Companies
(GTE). Hewlett-Packard Company (HP),
International Communications Association (ICA),
Law Offices of Victor |. Toth, P.C. {Toth). Mountain
States Telephone and Telegraph Company with
Northweslerng Bell Telephone Company and Pacific
Northwest Beil Telephone Company {Mountuin
States). North American Telecommunications
Association [NATA), RCA Network Services, Inc.
(RCA). Satellite Business Systems (SBS). Securities
Industry Automation Corporation {SIAC). Tele-
commanications Association [TCA), and the
Telephone Companies [composed of the [llinois Bell
Telephone Company. Indizna Bell Telephone
Company, Inc.. Mi Bell Telephone Company.,
Nevada Bell, New England Telephone and
Telegraph Company, New York Telepbone
Compuny, The Ohio Bell Telepbone Company.
Pacific Bell, South Central Bell Telephone Company,
Southern Bell Telephone und Telegraph Company,

Continued
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these, principally users and user groups,
support the Petition and its position that
the exemption from private line
surcharges embodied in § 69.115(e)(6) is
available to customes whose equipment
has been prevented from providing
access to or from the local exchange as
the result program or physical
restrictions.*

8. SBS contends that the evolution of
Commission policy shows that the
surcharge is authorized only in those
limited situations where the customer's
equipment is configured to provide
actual and immediate capagllily to
connect the private lines to local
subscriber lines.* Similarly, AAR
argues thal the surcharge is intended to
apply to lines that have the present
capability to leak traffic into the local
exchange.*

9. Parties supporting the Petition
assert that exchange carriers have
treated, or intend to treat, broad
categories of CPE, including key systems
and multi-function equipment (MFE)
that have no ability to switch calls to
local exchange lines, as automatically
subject to the surcharge.*® Ad Hoc
alleges that confusion over whether the
surcharge should be applied to certain
equipment has resulted in inconsistent
application of the surcharge.?®

10. RCA maintains that forcing users
to pay a surcharge when they cannot
leak traffic will only worsen the “leaky
PBX" problem; if users are assessed the
surcharge when they cannot
interconnect, they will reconfigure their
equipment so that they will be able to
derive some economic benefit from the
additional costs.?” SIAC asserts that
rejection of ARINC's petition might
compel users to acquire duplicative
hardware to assure complete separation
of traffic, an inefficien! result and one
contrary to the public interest, or might
encourage uneconomic bypass of the

Southwestern Bell Telephone Company and
Wisconsin Bell, Inc.). We grant HPs requeat for
loave to file its reply comments one day late, due to
confusion regarding comment deadlines botween
two similarly-styled petitions for declarstary relief
submitted by ARINC

* Ad Hoc Comments st 1; AAR Comments at &
ASC Comments at 1-2; Central Committee
Comments at 1-Z HP Commaents at 1-2; NATA
Commients at 1-2 RCA Comments ot 1; SBS
Comments at 1, 4 SIAC Comments at 1, 5 TCA
Comments at 7-8& Toth Comments a1 3.

BSBS Comments ul 3.

MAAR Comments ut 5 sow also HP Comments at
2

" AAR Comments at 2-5: NATA Comments af 2-
3 see a/so ARINC Petition ot 14-15. ARINC
contends that old key systems should be exempted
from the surcharge under section 82.115{c)(4); see
supra note 11 for text of this section,

" Ad Hoc Comments a1 3,

TRCA Comments at 3.

local telephone companies.** Similarly,
HP contends that users may be forced to
abandon private line systems in order to
avoid the surcharge,? while NATA
maintains that customers should have
the freedom to obtain and use
technologically sophisticated equipment
without incurring penalties for making
such technological improvements.®

11. A number of parties also support
ARINC's argument that applying the
surcharge o private lines that cannot
leak would constitute an unlawful tax.*

12. A number of exchange carriers
oppose the Petition and assert that they
are properly interpreting the
Commission’s rules in applying the
surcharge.* The Telephone Companies
maintain that the rules make capability
to leak, not actual leakage, the
controlling factor.® GTE contends that
the correct reading of the text of
§69.115(e)(6) and the Second
Reconsideration Order indicates our
intention to apply the surcharge to al/
PBXs as well as other devices with
equivalent capabilities.” Both ARINC
and Ad Hoc reject GTE's interpretation
of § 69.115(e)(6), claiming that the
phrase “capable of interconnecting a
local exchange subscriber line with &
private line" modifies both PBX and
"other device."* GTE maintains that if
ARINC's interpretation is accepted, and
a user can avoid the surcharge by
certifying that its PBX has been
partitioned by software changes to
prevent leakage, then for all practical
purposes there will be no surcharge
program. In making all PBXs subject to
the surcharge, GTE argues, we were
focusing on practical considerations and
recognized that a user can easily
reprogram a PBX to eliminate the
blockage of access to the local
exchange.

13. The Telephone Companies argue
that the Petition merely represents
another attempt by ARINC to raise an
argument we considered and rejected in

HSIAC Comments af 2. 4; see also Ad Hoc
Comments ut 10

®HP Comments &t 7.

*NATA Comments at 2 and Roply at 2.

" AAR Comments at 6 Central Committen
Comments at 13-18; SIAC Comments at 4-& TCA
Comments at 4.

2 GTE Comments at 4-8; Telephone Companles
Comments at 2-4.

¥ Telephone Companies Comments at 3 and
Reply at 3.

“GTE Comments at 5. GTE opparently concedes
that devices other than PBEXs with progremming or
other physical restrictions that prevent Jeakage
should not be subjuct 1o the surcharge. /d. at 4.

¥ ARINC Comments at 10-13; Ad Hoc Comments
at 34, See also NATA Comments at 4; SBS
Comments at 2-3.

M GTE Comments at 6.

the Set:ond Reconsideration Order.™
ARINC, however, distinguishes the
argument it made in the earlier
proceeding, in which it requested that an
exemption apply to all users who certify
that they do not intend to leak
(regardless of the present capability of
their equipment to so so), from the
interpretation it asserts in this
proceeding, which is that an exemption
should be available to users who certify
that their PBXs have been rendered
incapable of leaking through
progamming or physical restrictions.**
14. Both GTE and the Telephone
Companies contend that if we do not
dismiss the Petition, then the proper
vehicle for considering the issues it
raises is the proceeding we recently
initiated to reevaluate all aspects of the
private line surcharge.* The Telephone
Companies maintain that another
reason for referring ARINC's request to
this proceeding is the interrelationship
between the surcharge and common line
revenue requirement; if ARINC's
interpretation is accepted, the resulting
decrease in the surcharge contribution
will necessitate a corresponding
increase in the carrier common line rate,
and any such change should be decided
as part of a broader investigation.*®
Parties supporting the Petition reject the
suggestion that consideration of
ARINC's proposal should be postponed.
NATA notes that ARINC is requesting a
clarification, not a change, of the
existing rules *, and SBS asserts that
the seriousness of the controversy over
the proper interpretation of the
exeniption in question requires
immediate action.*? Ad Hoc contends
that the change in switched access
revenues that would result from
accepting ARINC's interpretation of
§ 69.115(e)(8) may in fact be de minimis
and that the exchange carriers have
failed to justify their claim that such an
interpretation would automatically
necessitate an increase in the carrier
common line rate. *

IV. Discussion

15. In attempting to resolve the
problems created by the leaky PBX
phenomenon, we have been faced with

Telephone Companios Comments at 2.

MARINC Petition at 22 and Reply at 8- Ad Hoo
Comments at 8 and Reply at 5,

" See supre note 10. GTE Comments at 6
Telephone Companies Comments a\ 4-5; See olso
Mountein Stutes Comments at 3-4; ICA Commanis
ot 1=

“Telephone Companles Comments at 5 and
Repiy at 4-5.

Y'NATA Roply at 2-3; see also HP Reply at 2-6.

*SBS Reply at &; see olso ARING Reply at 4-7,

Y Ad Hoc Reply at 11-12.
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the difficult task of trying to reconcile
our regulatory goal of assuring that all
interstate users of exchange access pay
the same for the same service,
with the téchnical limitation of being
unable to measure the existence or
extent of leakage from private lines into
the local exchange.* Our solution to the
problem, admittedly an interim one, has
been to assess a surcharge on all private
lines that are capable of such leakage.
While we are presently undertaking a
comprehensive review of this surcharge,
and a number of commenting parties in
this proceeding suggested that we
consider the Petition as part of that
review, we have decided to give
immediate attention to ARINC's request
for a clarification of the present rules
governing application of the surcharge.
The present rules obviously apply until
they are amended, and the Petition
raises a serious issue regarding the
meaning of one aspect of these rules
that deserves prompl attention.

16. When we first implemented the
private line surcharge, we provided
specific exceptions for certain types of
private lines, while at the same time
stating that we would permit such other
exceplions or modifications as are
“shown to be reasonable and supported
by actual operating practicalities and
limitations.” ** lnr:?n Second
Reconsideration Order, we recognized
one such additional exception, now
codified in section § 89.115(e)(6), the
subject of the Petition.

17. In interpreting § 69.115(e)(6), we
mus! look to the goal of the private line
surcharge—to prevent any unreasonable
discrimination in rates between MTS
users and private line users by ensuring
that “(t}hose responsible for leaky PBX
traffic bear some share of interstate
access cost,” **and that “all users pay a
fuir and equitable share of the costs
which their usage imposes on the
telephone exchange network.” *? Equally
important, however, is our desire to
minimize the likelihood that surcharges
are being imposed on private line
customers who do not use these
fucilities as an MTS substitute.** The
interpretation of § 69:115(e)(6) put
forward by ARINC and those
commenting parties supporting the
Petition strikes the correct balance
between these two important goals. *

' Fiest Reconsiderotion Order al paca. B0-81.

“Id al parn. B8,

“1d. at para. 80,

*'1d. at para. 90.

" Second Reconsiderotion Order at para. 127,

“Because we detormined that ARINC's
intespretution of § 69.115{«)(8) is consistent with the
policy undetlying the surcharge, we find it
unnecessary 10 address its further argument that,
were we 1o endorse the exchange carrier's

18. In adopting § 69.115(¢)(6), we
admittedly did not focus on, and hence
did not address, the possibility that
PBXs and other similar devices could be
rendered incapable of interconnecting
private lines to the local exhange. It is
clear, however, that we intended to
apply the surcharge only where there
was a present leakage capability. If a
user's equipment is prevented from
interconnecting private lines with the
local exchange lines due to “actual
operating practicalities or limitations"—
resulting from either hardware or
software restrictions— then it is not
capable of leakage. No use of the
exchange can be made, and no
surcharge should therefore be assessed.

19. Furthermore, when we adopted the
private line surcharge, we believed that
no “undue impact on private line users
or on the orderliness of the
marketplace” would result.*
Commenting parties in this proceeding
have persuasively argued, however, that
assessment of the surcharge on private
lines that are not capable of leaking will
not only promote uneconomic bypass of
telephone company facilities, encourage
wasteful duplication of facilities, and
hamper technological developments—
results that are clearly undesirable—but
also may actually increase the leakage
that we are attempting to prevent. It was
never our intention that the private line
surcharge have such adverse effects in
the marketplace, and they may be
avoided by properly interpreting
§ 60.115{e)(6) so as to make its
exemption available to users, such as
ARINC, who have imposed
programming or physical restrictions on
their PBXs or similar equipment to
prevent any leakage of private line
traffic into the local exchange.®

interpretation of this exemption, the assessment of
the private line surchurge on the users in question
would constitute the unlawful levying of a tax.

" First Reconsideration Order at para. 87.

* In light of the clarification of § 69.115{e)(6) that
we adopt today, it may be appropriate for the
exchange carriers to increase the amount of the
surcharge from $25.00, When we affirmed this
surcharge amount in the Second Reconsiderotion
Order. we did not consider that users could
partition or otherwise modify their PBXs s0 as to
block leakage and thereby qualify for an exemption
from the surcharge under our rules. As a result,
fewer lines than we anticipated in the Second
Reconsiderotion Order are subject 10 the surcharge,
bot the total amount of leakage over private lines
bas probably remained about the same {because it
is likely that the lines that qualify for an exemption
under the clarification we adopt today have
engaged in little. if any. leakage). An vpward
adjusiment in the amount of the interim surcharge
may. therefure, be necessary to recover the same
level of contribution for the same amount of leskage
from @ smaller number of lines. Accordingly, we
would consider, with appropriste justification but
without the usage measurements or estimales
required in § 69.115 (a) and (b) or our rules, &

V. Ordering Clauses

20. Accordingly, it is ordered,
pursuant to 47 U.S.C. 154 (i) and (j). 201,
202, 203, 205, 218, and 403, That the
“Petition for Clarification and Expedited
Relief,” filed by Aeronautical Radio, Inc.
is granted.

Federal Communications Commission.
William J. Tricarico,
Secretary.
[FR Doc. 85-7299 Piled 3-27-85; 8:45 am]
BILLING CODE 5712-10-M

47CFRPant 73
[MM Docket No. 84-470; AM-46651]

FM Broadcast Stations in Farmington,
NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein
dismisses the petition of Dwight R.
Magnuson requesting the allotment of
Class C FM Channel 294 to Farmington,
New Mexico, for failure to receive
comments expressing an intention to
apply for the channe{ if assigned.
ADDRESS: :Federal Communications
Commission, Washington, D.C. 20554,

FOR FURTHER INFORMATION CONTACT: D.
David Weston, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of subjects in 47 CFR Part 73

Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.202(b),
Table of Allotments, FM Broadcast Stations.
(Farmington, New Mexico), (MM Docket No.
B84-470, RM-4665).

Adopted: March 13, 1985.

Released: March 21, 1985,

By the Chief, Policy and Rules Division,

1. Before the Commission for
consideration is the Notice of Propesed
Rule Making, 49 FR 22512, published
May 30, 1984, proposing the allotment of
Class C FM Channel 294 to Farmington,
New Mexico, as that community's fourth
FM channel, The Not/ce was adopted in
response to a petition filed by Dwight R.

revised interim surcharge filed by an exchange
carrier that, when applied to this smaller number of
lines, would produce the same total revenue as the
applica tion of the $25.00 1o all lines attached to
PBXs or similar devices. We note again that we
have (nitiated an overall reexamination of the
surcharge approach to private line “leakage”. See
Notice, supra note 10
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Magnuson (“petitioner”). Petitioner
failed to file comments reaffirming his
intention to apply for the channel, if
assigned. No other comments on the
proposal were received.

2. As stated in the Notice, a showing
of continuing interest is required before
a channel will be alloted. Therefore, in
accordance with Commission policy, no
further consideration will be given to the
allotment of Class C FM Channel 294 to
Farmington, New Mexico.

3. It is ordered, That the petition of
Dwight R. Magnuson is dismissed and
this proceeding is terminated.

4. For further information concerning
the above, contact D. David Weston,
Mass Media Bureau, (202) 634-8530.
(Secs. 4, 303, 48 stat., as amended, 1066, 1082
47 U.S.C. 154, 203)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

|FR Doc. 85-7297 Filed 3-27-85; 8:45 am)
BILLING CODE 6712-07-M

47 CFR Part 73
[MM Docket No. 84-519; EM-4692)

FM Broadcast Stations in Worthington,
MN

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: :Action taken herein assigns
FM Channel 228A to Worthington,
Minnesota, as that community's second
local FM allocation, at the request of
James W, Kinsman,

EFFECTIVE DATE: May 1, 1985,
ADDRESS: Federal Communications,
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting,

Report and Order (Proceeding
Terminated)

In the Malter of Amendment of § 73.202(b),
Table of Allotments, FM Broadcast Stations,
(Worthington, Minnesota), (MM Docket No.
84-519, RM-4602).

Adopted: March 13, 1985.

Released: March 25, 1985,

By the Chiel, Policy and Rules Division.

1. The Commission has before it the
Notice of Proposed Rule Making, 49 FR
24412, published June 13, 1984, seeking
comments on the proposed allotment of
FM Channel 228A to Worthington,

Minnesola, as that community's second
channel, at the request of James W,
Kinsman (“petitioner”). The petitioner
filed comments reiterating his intention
to apply for the channel.

2. Channel 228A can be alloted in
compliance with the Commission's
minimum distance separation
requirements with a site restriction of
7.4 kilometers (4.8 miles) east of
Worthington, to avoid a short-spacing to
co-channel Station KKRC-FM, Sioux
Falls, South Dakota. This allotment
would also limit the 16 kilometer buffer
zone of Stations KKRL, Carroll, lowa,
and KXLP, New Ulm, Minnesola.'

3. It is view of the above, we believe
the public interest would be served by
allotting FM Channel 228A to
Waorthington, Minnesota, as it could
provide a second local service to the
community. Accordingly, pursuant to the
authority contained in Sections 4(i),
5{c){1), 303(g) and {r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules, it is ordered,
that effective May 1, 1985, the FM Table
of Allotments, Section 73.202(b) of the
Rules, is amended to read as follows for
the community listed below:

City Channet Nos.

Worthington, MN._.........| 228BA, and 238,

4. For further ordered, that this
proceeding is terminated.

5. For further information concerning
this proceeding, contact Leslie K.
Shapiro, Mass Media Bureau, (202) 634-
8530,

(Secs, 4, 303, 49 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau,

[FR Doc. 85-7296 Filed 3-27-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-513; RM-4641]

FM Broadcast Stations In Harbor
Springs, M|

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

' Existing Class C stations with less than a 300
meter antenna helght are now permitted a 18
kilometer buifer zone. However, this buffer zone
does not apply to allocation procesdings which
were initiated prior to March 1, 1984, See BC Docket
80-90, 4 F.C.C. 2d 152 (1983), recons. 97 F.CC. 24
279 (1984).

SUMMARY: Action taken herein, at the
request of David C. Schaberg, assigns
FM Channel 280A to Harbor Springs,
Michigan, as that community's first FM
service.

EFFECTIVE DATE: May 1, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-8530.

SUPPLEMENTARY INFORHA'I_'ION:
List of Subjects in 47 CFR Part 73

Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Harbor Springs, Michigan); MM
Docket No. 84-513; RM-4641.

Adopted: March 11, 1985.

Released: March 25, 1885,

By the Chief, Policy and Rules Division,

1. Before the Commission for
consideration is the Notice of Proposed
Rule Making, 49 FR 24397, published
June 13, 1884, proposing the assignment
of Channel 280A to Harbor Springs,
Michigan, as that community’s first local
FM service, at the request of David C.
Schaberg (“petitioner"), Petitioner
submitted comments reaifirming his
interest in the channel, if assigned. No
other comments in opposition to the °
proposal were received.

2, The Commission believes that the
public interest would be served by the
assignment of Channel 280A to Harbor
Springs, Michigan, as that community’s
first FM service. The assignment can be
made in compliance with the minimom
distance separation requirements of
§ 73.207 of the Commission's Rules.

3. Since the proposal is within 320
kilometers (200 miles) of the common
U.S.-Canadian border, concurrence of
the Canadian government has been
obtained.

4. Accordingly, pursuant to the
authority contained in sections 4(i),
5(c)(1), 303(g) and [r) and 307(b) of the
Communications Act of 1934, as
amended and §§ 0.61, 0.204{b} and 0.283
of the Commission’s Rules, it is ordered,
that effective May 1, 1985, the FM Table
of Assignments, § 73.202(b) of the Rules,
is amended to read as follows for the
community listed below:

Gty Chamnel

2804
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5, It is further ordered, that this
proceeding is terminated.

6. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530,

Federal Communications Commission,

[Secs. 4, 303, 48 stal,, as amended, 1066, 1082;
47 US.C. 154, 303)

Charles Schott,

Chief. Policy and Rules Division; Mass Media
Bureau.

[FR Doc. 85-7295 Filed 3-27-85; 8:45 am)
BILLING CODE §712-01-M

47CFR Part 73

(MM Docket No. 84-299; RM-4618, RM-
4631, RM-4701, RM-4752]

FM Broadcast Stations in Great Falls,
MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: Action taken herein allots
Channels 262 and 297 to Great Falls,
Montana, as that community’s fifth and
sixth FM broadcast services. This action
was taken in response to a petition filed
by Timothy G. Taylor and comments
filed by Klynn Cole.

EFFECTIVE DATE: April 29, 1985,
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings, Mass Media Bureau,
(202) 634-6530,

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.202(b),
Table of Allotments, FM Broadcast Stations.
(Great Falls, Montana) (MM Docket No. B4-
209, RM-4618, RM-4631, RM-4701, RM-
47521,

Adopted: March 13, 1985.

Released: March 21, 1885,

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making, 49 FR 15583, published
April 18, 1984, proposing the allotment
of Class C FM Channels 262, 271 and 297
to Great Falls, Montana, at the request
of Allen Sheets (“Sheets"), Charles .
Thompson (“Thompson") and Timothy
G. Taylor (“Taylor”), respectively,
Taylor submitted supporting comments
reaffirming his intention to apply for
Channel 297. Sheets and Thompson

This petition has been added to this proceeding.

failed to submit supporting comments. A
late-filed supporting comment was
received from Klynn Cole ("Cole") *

2. Cole urges the Commission to allot
Channel 245 to Greal Falls, as an
alternative to his original request for
Channel 260, in addition to Channels
262, 271 and 297.

3. In view of the fact that two parties
expressed an interest in providing Great
Falls, with a new FM broadcast service,
we believe the allotments of Channels
262 and 297 to be in the public interest.
These channels can be allotted in
compliance with the Commission's
minimum distance separation and other
technical requirements, as that
community’s fifth and sixth FM
channels,

4. Since Great Falls, Montana is
within 320 kilometers (200 miles) of the
common U.S.—Canadian border,
concurrence of the Canadian
government has been obtained.

5, Accordingly, pursuant to the
authority contained in Sections 4(i),
5(c)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, IT IS
ORDERED, That effective April 29, 1985,
the FM Table of Allotments, § 73.202(b)
of the Rules, is amended with regard to
the following community:

City Channel Nos.

262, 201, and

207.

6. It is further ordered, that this
proceeding is terminated.

7. For further information concerning
this proceeding, contact Patricia
Rawlings, Mass Media Bureau, (202)
634-6530,

[Secs. 4, 303, 48 stal, as amended, 1066, 1082;
47 US.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Palicy and Rules Division, Moss Media
Bureau,

|FR Doc, 85-7292 Filed 3-27-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-183; RM-4668)

TV Broadcast Stations in Bunnell, FL

AGENCY: Federal Communications
Commission.

*Cole’s comments were not timely filed, but were
accompanied by & motion for their acceptunce.
They will be sccepted for the purpose of permitting
Cale to reaffirm his interes! in the proposal

ACTION: Final rule.

SUMMARY: Action taken herein assigns
UHF TV Channel 58 to Bunnell, Florida,
as that community's first television
assignment in response to a petition
filed by Wendell Triplett.

EFFECTIVE DATE: April 29, 1985,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
D. David Weston, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION:
List of Subjects in 47 CFR Part 73
Television broadcasting.

Report and Order (Proceeding
Terminated)

In the Matter of Amendment of § 73.606(b),
Table of Assignments, TV Broadcast Stations
(Bunnell, Florida), MM Docket No. 84-183,
RM-4668).

Adopted: March 13, 1985,

Released: March 21, 1985,

By the Chief, Policy and Rules Division.

1. The Commission has before it for
consideration the Notice of Proposed
Rule Making, 49 FR 8266, published
March 6, 1984, proposing the assignment
of UHF TV Channel 58 to Bunnell,
Florida, as that community’s first
television assignment. The Notice was
adopted in response to a petition filed
by Wendell Triplett (“petitioner™).
Petitioner has filed supporting comments
reaffirming his intention to apply for the
channel, if assigned. No oppositions or
other comments expressing an interest
in the proposal were received.

2. The channel can be assigned in
compliance with the Commission's
minimum distance separation and other
technical requirements.

3. We believe the public interest
would be served by assigning UHF TV
Channel 58 to Bunnell, Florida, since it
could provide a first television
assignment to that community.
Accordingly, pursuant to the authority
contained in Section 4(i), 5{c)(1), 303(g)
and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §8§ 0.61, 0.204(b) and 0.283
of the Commission’s Rules, it is ordered,
that effective April 29, 1985, the
Television Table of Assignments,
Section 73.606(b) of the Rules, is
amended with respect to the community
listed below, to read as follows:

City Channel

Bunnoll, FL, 58
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4. It is further ordered, that this
proceeding is terminated.

5. For further information concerning
the above, contact D. David Weston,
Mass Media Bureau, (202) 634-8530.
[Seca. 4, 303, 48 stal., as amended, 1068, 1082
47 U.S.C. 154, 309)

Federal Communications Commission.
Charles Scholt,

Chief, Policy and Rules Division, Mass Media
Bureau.

[FR Doc. 85-7293 Filed 3-27-85; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 84-298; RM-4613)

TV Broadcast Stations in Minden, LA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns UHF
Television Channel 21 to Minden,
Louisiana, in response to a petition filed
by Saul Dresner. The assignment could
provide a first television service for
Minden.

EFFECTIVE DATE: April 29, 1985.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media Bureau
(202) 634-6530.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 73
Television broadcasting.
Report and Order

In the Matter of Amendment of § 73.606(b),
Table of Assignments, Television Broadcast
Stations (Minden, Louvisiana) MM Docket No.
84-298, RM-4613).

Adopted; March 11, 1985,

Released: March 21, 1985.

By the Chief, Policy and Rules Division,

1. The Commission herein considers
the Notice of Proposed Rule Making, 49
FR 14546, published April 12, 1984,
which proposed the assignment of UHF
Television Channel 21 to Minden,
Louisiana, in response to a petition filed
by Saul Dresner (“petitioner”). The
petitioner filed comments in support of
the Notice and reaffirmed its interest in
applying for the channel, if assigned. No
opposing comments were received.

2. Texas Gulf Communications Inc.,
permittee of KTGC-TV filed comments
noting a short spacing of 8 miles
between proposed Channel 21 in
Minden and Channel 21 in Nederland,
Texas. KTGC's construction permit has
expired and is under reconsideration.
On April 20, 1984, KTGC filed an

application for modification of its
construction permit to specify a new site
and tower height. A site restriction of 8.3
miles north on the assignment made to
Minden could have resolved the spacing
problem. However, on January 14, 1985,
the reconsideration request was denied.
Therefore, a site restriction on the
Minden channel is no longer needed.

3. We believe that the petitioner has
adequately demonstrated the need for a
first commercial television assignment
to Minden, Louisiana, and that the
public interest would be served by
assigning UHF Television Channel 21 to
that community. The channel can be
assigned in compliance with the
minimum distance separation
requirements and other technical
criteria of the Commission’s Rules.

4. Accordingly, pursuant to the
authority contained in Section 4(i), 5{c)
(1), 303(g) and (r} and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.61, 0.204(b) and 0.283
of the Commission's Rules, it is ordered,
that effective April 29, 1985, the
Television Table of Assignments,

§ 73.606(b) of the Rules, is amended with
respect to the community listed below:

Chy No.

Miry V. V— e 214

5. It is further ordered, that this
proceeding is terminated.

6. For further information please call
Kathleen Scheuerle, Mass Media
Bureau, (202) 634~8530.

(Secs. 4, 303, 48 stat, as amended, 1066, 1092;
47 US.C. 154, 303)

Federal Communications Commission.
Charles Schott,

Chief, Policy and Rules Division, Mass Media
Bureau.

|FR Doc. 85-7294 Filed 3-27-85; 8:45 am)
BILLING CODE 6712-01-8

47 CFR Part 90

Additional 800 MHz Private Land
Mobile Radio Frequencies Avallable
Along the U.S./Mexico Border

AGENCY: Pederal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends Part
90 of the Commission's Rules to reflect
additional 800 MHz frequencies made
available in the common border area by
a modification 1o an agreement between
the United States and Mexican
governments.

EFFECTIVE DATE: March 28, 1985,

FOR FURTHER INFORMATION CONTACT:
Eugene Thomson, Private Radio Bureau,
(202) 634-2443.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 90

Private land mobile radio services,
Radio.

Order

In the matter of Amendment of Part 90 to
reflect additional 800 MHz private land
mobile radio frequencies available for use
along the U.S./Mexico Border.

Adopted: March 14, 1985.

Released: March 22, 1985,

By the Chief, Private Radio Bureau,

1. The United States Government and
the Government of the United Mexican
States have modified the provisions of
the Agreement dealing with land mobile
service in the bands 470-512 MHz and
B08-890 MHz along their common
border,* More specifically, with regard
to the bands 816-821/861-866 MHz,
which are shared equally by both
countries, pursuant to the provisions of
section (B){2})(b) of the Agreement which
allows modification by mutual consent,
it has been agreed to shift down by 12.5
kHz the frequencies available to each
country.?

2. The effect of this change is to make
100 more channels available for private
land mobile use in the common border
region. The 100 new offset channels in
the 816-821/861-866 MHz bands will be
divided among the four service
categories essentially in the same
proportion as previously allocated in PR
Docket No. 79-1912

Number of

channels
Lo 2 g S IS P TTISRN VSRS | 30
ncustrialland S il ki) 20
Business 20
SMRS ... 30
Totu - 100

3. As stated in the Public Notice
announcing the modification of the
Agreement,  the Commission will issue

' Acoerdo Sobre El Servicio Movil Toerrestre En
Las Bunda 470 A 512 MHz y De 508 A 800 MiHz;
Agreement Between the United States of America
Governament and the United Mexican States
Government Concerning Land Mobile Service in the
Bands 470-512 and 8006-890 MHz ulong their
Common Border, duted June 18, 1982

? Formal ratification of the modification 1o the
Agreement is subject 1o an exchange of diplomatic
notes between the two governments.

*See 47 CFR 20,618 {a) (1), [2), {3), and (4).

* Public Notice, FCC, Mimeo No, 1621,
"Availability of 800 MHz Private Land Mobile Radio
Frequencies along the U.S,/Mexico Border, duted
December 28, 1984,
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licenses for the SMR portion of these
additional channels to the applicants
that were selected in the California
lottery held on February 22, 1985.

4. The additional channels that are
now available for each category of users
are indicated in Tables 1, 2, 3, and 4 of
§ 90.619(a) of the amended Rules as
shown in the attached Appendix. The
channel numbers indicated in the Tables
differ from those given in the December
28, 1984 Public Notice, where the
channel numbers were those utilized in
the trunked frequency table in Part 90,
Subpart M. § 90.362{a)(3). The channel
numbers listed in the amended Tables
are in accordance with the latest
channel designations utilized in
§§ 90.613 and 90.619(a) of the Rules for
U.S./Mexico border area use. The
channel frequencies are offset 12.5 kHz
below the frequencies given in § 90.613,
All licensees on the additional channels
may commence operations immediately,
but their authorizations will be
conditioned to reflect the fact that the
grant is subject to formal ratification of
the agreement between the two
countries.

5. We therefore are amending
§ 90.619(a) of the Rules to reflect the
availability of the new offset channels
in the U.S./Mexico border area. This
change will require a minor amendment
to our rules. However, since these
frequencies were made available by
agreement between the United States
and Mexican governments, and a Public
Notice concerning the agreement has
been issued, we find for good cause that
compliance with the notice and
comment procedure of the
Administrative Procedures Act is
unnecessary. See § U.S.C. 553(b)(B).
Maoreover, the foreign affairs exemption
of the Administrative Procedures Act
would be applicable. See 5 US.C.
553(a)(1). Additionally, in order to
authorize these frequencies as soon as
possible, we believe good cause exists
lo implement these rules immediately.
See 5 U.S.C. 553(d).

6, Accordingly, it is ordered, pursuant
to the authority set forth in § 0.331 of the
Commission’s Rules and Regulations,
that effective March 28, 1985, Part 90 of
the Commission's Rules is amended as
set forth in the attached Appendix.

(Secs. 4, 303, 48 stat., as amended, 1066, 1002
47 U.S.C. 154, 303)

Federal Communications Commission.
Robert S. Foosaner,

Chief. Private Radio Bureau.

Appendix
PART 90—[AMENDED]

Part 90 of the Commissions Rules and
Regulations is amended to read:

In § 90.619 Tables 1-4 are revised lo
read:

§90.619 Frequencies available for use In
the U.S./Mexico and U.S./Canada border
areas.

TABLE 1.—UNITED STATES/MEXICO BORDER
AREA PUBLIC SAFETY CATEGORY-85 CHANNELS

Oftset groun No l QOtiset channel Nos.
201" ! 241-281-321-361
202 ettt 202242282322
.« - WA e S e T v S - 203-243-283-323-383
B vt ; s 204-244-284-324-364
208 | 205-245-285-325-365
b+ R —— - % )T
207 | 207-247-287-327-367
. PO TS e O e R L | 208-248-288-378-368
e = 209-249-260-329-066
e T | 210-250-200-330-370
2 ] 11-251-291-331-371
Y e oS { 401-441-481-521-561
403 LT stind B03-443-483-523-563
a05 T ] a08-445-485-825-565
AT gttt . 407 S T-487-622-BET.
409 | 409-£49-485-529-560
A ] 811-451-491-531-8671
|

' Offset 201 is available for conventional system
use only. Offset channel 201 15 0ot avallable for use in the
US /Mexico border ares
. - » » -

TABLE 2.—UNITED STATES/MEXICO BORDER
AREA, INDUSTRIAL/LAND TRANSPORTATION
CATEGORY-60 CHANNELS

Offsat group No Ottsat channel Nos.

212-252-292-332-372
213-253-293-333-373
214-254-294-334-374
| 215-255-295-335-37%
216-256~206-336-376
217-257-237-337-3717
218-258-208-338-378
219-299-299-339-379

| 413-453-493-533-573
415-455-495-535-575
J 417-457-497-537-517
419-459-499-530-579

TABLE 3. —UNTED STATES/MEXICO BORDER
AREA, BUSINESS CATEGORY-60 CHANNELS

Otset group No i Ottset channel Nos

220 : L 220-2€0-200-340-380
TN S 221-261-301-341-381

A fsiisriie]  22T-26T-307-347-387
a2t st

421-461-501-581-561

TABLE 3.—UNITED STATES/MEXICO BORDER
AREA, BUSINESS CATEGORY-60 CHANNELS—
Continued

Otiset group No Offset channel Nos.
3. 423-463-503-543-583
425 - gy - 425-465-505-545-585
7 g 1 427-467-507-547-587
- » - - .

TABLE 4. —UNITED STATES/MEXICO BORDER
AREA, SMRS CATEGORY-95 CHANNELS

Otfset group No. Otfset channel Nos.
228, i | 228-268-308-343-388
229 s 2204269-309-349-389
230 | 230-270-310-350-300
231 | 231-271-311-351-2m1
232 232-272-312-352-392
25.... 233-273-313-353-303
234 e | 234-2T4-314-354-304
235 | 735-275-315-355-395
236 | 236-276-316-356-306
237 st 23T=2T7-317-357-307
238 . | 238-278-318-358-308
239, . .| 239-279-319-350-309
240 = ] 220-280-320-360-400
9. 429-460-509-549-569
ar 431-471-511-551-591
433 | 433-473-513-553-583
P S 435-475-515-5565-50%
P SN | 437-477-5\7-557-507
439 439-479-519-555-559
- - - . -

[FR Doc. 85-7298 Filed 3-27-85; 8:45 am)
BILLING CODE 6712-01-M :

e

DEPARTMENT OF DEFENSE

48 CFR Parts 201, 202, 204, 208, 209,
215, 216, 225, 227, 231, 242 and 252

[Defense Acquisition Circular 84-7]
DoD FAR Supplement

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: Defense Acquisition Circular
(DAC) 84-7 amends the DoD FAR
Supplement with respect to definitions;
negotiation authority; debarment;
balance of payments approval authority;
purchases under the Trade Agreements
Act of 1979; customs and duties; patents,
data, and copyrights; independent
research and development and bid and
proposal costs; lobbying cost principle:
required sources for high carbon
ferrochrome; and provides guidance and
information regarding DAR case review
and contract savings clausés
(deviations).

EFFECTIVE DATE: Upon receipt, in
accordance with DoD FAR Supplement
201.301(S-70)(4).
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FOR FURTHER INFORMATION CONTACT:
Charles W, Lloyd, Executive Secretary,
Defense Acquisition Regulatory Counil,
OUSDRE(AM) (DARS),
OUSDRE(M&RS), Room 3D139,
Pentagon, Washington, D.C. 20301-3062,
telephone (202)697-7267).
SUPPLEMENTARY INFORMATION: .

Background

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1984 revision of the
CFR is the most recent edition of that
title. It reflects amendments of the 1984
edition of the DoD FAR Supplement
made by Defense Acquisition Circular
84-1 through 84-3.

Interested parties may submit
proposed revisions to this Supplement
directly to the DAR Council.

List of Subjects in 48 CFR Ch. 2

Government procurement.
james T. Brannan,
Director, Defense Acquisition Regulatory
Council.
Defense Acquisition Circular
[Number 84-7]
August 15, 1984,

All DoD FAR Supplement and other
directive material contained in this
Defense Acquisition Circular is effective
upon receipt in accordance with DoD
FAR Supplement 201.301(S-70)(4).

Defense Acquisition Circular (DAC)
84-7 amends the DoD FAR Supplement
and prescribes procedures to ge
followed. The following is a summary of
the amendments and procedures:

Item I-DAR Case Review

During the DAR/FAR transition
period, the DAR Council deferred each
case received, except those of
designated priority, for Council
consideration after the FAR and DFARS
were completed. The DAR Council is
now reviewing these cases which
propose changes to the DAR to
determine their proper disposition.
Cases having direct application to the
FAR and/or the DFARS will be
scheduled for consideration. Others
have been merged with DAR cases
proposing changes to the FAR and/or
DFARS of similar nature or have been
overcome by new regulations, statute,
executive order, etc., and will be
accordingly closed.

As these cases are reviewed and
disposition determined by the DAR
Council, the originator of each case will
be notified of the action taken by the
Council. If the originator disagrees, he
may resubmit the case through DAR

Council channels after updating to FAR
and/or DFARS conventions.

ltem lI—Contract Savings Clauses
(Deviations)

Item 111 of DAC #76-39, dated
October 20, 1982, specifically recognized
a category of DAR deviations known as
contract savings clauses and included it
at DAR 1-109.1(ix). As a reminder, this
same coverage now appears in the DoD
FAR Supplement at 201.402(a){9).
Special clauses constructed in
solicitations and contracts that
anticipate changes in the law or
regulation, with potential retroactive or
praspective application under the
instant conlrac!, are considered
deviations to the FAR/DoD FAR
Supplement and require prior approval
in accordance with DoD FAR
Supplement 201.404, These and other
proposed deviations must be carefully
considered and submitted for approval
well in advance of their prospective use,
particularly where major policy issues
and alternatives are under consideration
(e.g., & change to a FAR/DFARS cost
principle), to avoid undue disruption of
ongoing programs and contract actions,
and to preclude prejudice of the DoD
policy formulation process.

Item llI—Definitions

Revision is made to Subpart 202.1 to
add definitions for “Agency Senior
Procurement Executives” (for the
Services and DLA) and “Senior
Procurement Executive” (for the
Department of Defense).

Item IV—Negotiation Authority

Paragraph 204.671-5(c)(4) is revised to
substitute “Stevedoring, Terminal,
Warehousing, or Switching Services
(FAR 15.210)" at Code 1010,

ltem V—Debarment

Pa ph 208.470(a) is revised to
specially designate the authorized
representative of the Secretary of the
Army.

Item VI—Balance of Payments
Approval Authority

Paragraph 225.302(S-72)(2)(i) is
revised to add “Commander, U.S. Army
Forces Command” as a designee for
offshore procurements in the Atlantic
Area.

Item VII—Purchases Under the Trade
Agreements Act of 1979

Section 225.401 is revised to delete
Israel. This country is now included in
the list of designated countries shown in
FAR 25.401.

ltem VIlI—Customs and Duties

The coverage at 225,605 (and
associated clauses) has been revised to
improve the controls associated with the
duty-free entry process. Related change
has been made at 242.302.

Item IX—Patents, Data and Copyrights

A new Subpart 227.6 is added which
prescribes policy with respect to License
and Technical Assistance Agreements.
A new Subpart 227.70 is added which
prescribes policy, procedures, and
instructions for use of clauses with
respect to processing licenses,
assignments, and infringement claims.
Related clauses are provided at 252.227-
7000 through 252.227-7012.

ltem X—Independent Research and
Development (IR&D) and Bid and
Propoesal (B&P) Costs

Changes are made to 231.205-18 as
follows:

The heading for paragraph (c] is
changed to (¢)(1)[vii).

The existing paragraph (c)(1) is
deleted since the coverage is now
included in the FAR.

The existing paragraph (c)(2) is
deleted to remove duplicate coverage
contained in (c)(1)(vii).

Item XI—Lobbying Cost Principle

Item VIII, DAC #84-5, dated April 30,
1984, provided guidance with respect to
deletion of 231.205-22 from the DoD FAR
Supplement, effective July 1, 1984.
Subpart 231.2 is revised to delete
231.205-22.

Item XII—Required Sources for High
Carbon Ferrochrome

The clause at 252.208-7003 is revised
to add clarifying language which
provides an effective means for the
contractors and subcontractors to meet
the certification requirements of the
clause without undue administrative
burden.

ltem XIlI—Editorial Changes Are Made
as Follows

Section 201.371 is changed to reflect
the correct designation of the authority
to concur in development of the
USEUCOM Supplement.

The Termination Data Letter provided
at 208.7012(a)(1) is changed to substitute
the word “action” for “act” in paragraph
(a) of the letter; and to remove a
sentence which was duplicated in
paragraph (a)(2) of the letter.

Section 215.613(b) is revised to change
the word “not" to read "most.”

Section 216.101 is revised to delete a
duplicate paragraph [(a)(4).
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Section 216.703(b) is revised to add an
introductory phrase for clarification.

Section 225.7105(a) is revised to
provide the correct address for
DCASMA Ottawa.

Paragraph (d) of the clause at 252.227-
7013 is revised to add a sentence which
was omitted from the initial printing of
the DoD FAR Supplement. Paragraph (e)
which was omitted is added to the
clause; and paragraphs (e) and (f) are
relettered (f) and (g) respectively.

The clause at 252,236-7008 is revised
to add subparagraph (ii) to paragraph
(a). =

The clause at 252.236-7011 is revised
to add a footnote at the end of the
clause.

Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR Chapter 2 is
amended as set forth below.

1. The authority for 48 CFR Chapter 2
reads as follows:

Authority: 5 U.S.C, 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
20130,

PART 201—FEDERAL ACQUISITION
REGULATIONS SYSTEM

2. Section 201.371 is revised to read as
follows:

201,371 USEUCOM Supplement.

A supplement, entitled USEUCOM
Supplement, is applicable to all
purchasing offices of the Department of
Defense in the North Atlantic-
Mediterranean area, including all of
Furope. The USEUCOM Supplement and
changes thereto are developed by
USEUCOM and concurred in by the
Joint Acquisitidn Coordinating Board—
Europe representing the purchasing
offices in that area and, after adoption
and approval by the Defense
Acquisition Regulatory Council, are
published and distributed by the
Headquarters, United States European
Command, as an integral part of this
Regulation. In addition, Headquarters,
USEUCOM publishes Tabs to the
USEUCOM Supplement which contain
source and informational material (such
as government-to-government
agreements and tax information) and
which do not require approval by the
DAR Council.

PART 202—DEFINITIONS OF WORDS
AND TERMS

3. Seclion 202.1 is amended by adding
the following definitions in alphabetical
sequence to read as follows:

202.1 Definitions.

“Agency Senior Procurement
Executives” means for the:

Army, The Assistant Secretary of the
Army (Research, Development and
Acquisition);

Navy, The Assistant Secretary of the
Navy (Shipbuilding and Logistics):

Air Force, The Assistant Secretary of
the Air Force (Research, Development
and Logistics); and

Defense Logistics Agency, for
contracting—The Executive Director,
Contracting; for contract management—
The Executive Director, Contract
Management.

“Senior Procurement Executive"
means for the Department of Defense,
the Under Secretary of Defense for
Research and Engineering.

(a) Contracting Activities include:

PART 204—ADMINISTRATIVE
MATTERS

4. Section 204.671-5 is amended by
revising “Code 1010" to read as follows:

204.671-5 Instructions for Completion of
DD Form 350,

(c)...
(‘)'Q.
Code Negotistion authority
1010 S . Wi ,a.m

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

5. Section 208.7009-3 is amended by
revising paragraph (a)(3)(i) to read as
follows:

208.7009-3 Pre and Use of DD
Form 448-2 (Acceptance of MIPR).

(a) .

(3) .-

(i) When Item 8¢ acceptance is
indicated (identify the MIPR line item
numbers that will be provided under
each method of financing in Items 8a
and 9a respectively); or

6. Section 208.7012 is amended by
revising paragraphs {a) (1) and (2) of the
clause to read as follows:

208.7012 Canceliation of Requirements.
(a’ .-
(1) L R

TO:

(a) As termination action is now in
progress on the above contract, the following
information is submitted:

(1) Brief description of items terminated.

(2] You are notified that the sum of $— is
available for release under the subject
contract which sum represents the difference
between $—, the value of items terminated
under subject contract, and $—— estimatéd
to be required for settlement of the
terminated contract. The estimated amount
available for release is allocated by the
appropriations cited on the contract as
follows:

PART 209—CONTRACTOR
QUALIFICATIONS

7. Section 209.470 is amended by
revising paragraph (8) to read as
follows:

209.470 Authorized Representatives.
For the purpose of FAR Subpart 9.4,
the authorized representatives of the
Secretaries are:
(a) In the Army, the Assistant Judge
Advocate General for Military Law;

PART 215—CONTRACTING BY
NEGOTIATION

215.171 [Amended)

B. Section 215.171 is amended by
changing the title to “Aid to Small
Business and Small Disadvantaged
Business Concerns in Negotiated
Acquisitions.”

215613 [Amended]

9. Section 215.613 is amended by
changing the word “not" in the third
sentence of paragraph (b) to “most;" and
by adding *15.1002 and 215.1002" at the
end of paragraph (j).

215.804 [Amended]

10. Section 215.804-3 is amended by
redesignating the last sentence of

paragraph (e)(3) as paragraph (e)(3)(i).
PART 216—TYPES OF CONTRACTS

216.101 [Amended]

11. Section 216.101 is amended by
removing the duplicate paragraph (4) in
paragraph (a).

216.603-2 [Amended]
12, Section 218.603-2 is amended by

substituting "204.70" in place of “208.70"
at the end of paragraph (c).

216.703 [Amended]

13. Section 216.703 is amended by
adding "A basic ordering agreement
may be used to expedite contracting”
and changing the word “If"" to "if"* at the
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beginning of the first sentence of
paragraph (b).

PART 225—FOREIGN ACQUISITION

14. Section 225.302 is amended by
adding the following entry to paragraph
(S-72)(2)(i) to read as follows:

225302 Policy.
(3-72) .-
(z) L
(I’ L
Department of the Army—

Commander, U.S. Army, Japan;
Commander, U.S, Army Forces Command;
Department of the Navy—

225401 [Amended]

15. Section 225.401 is amended by
removing the first paragraph.

16, Sections 225.601 through 225.605
are revised to read as follows:

225,601 Definitions.

Emergency Purchase of War Material
means any acquisition of foreign
supplies if: .

(1) The supplies comprise—

(i} Weapons, munitions, aircraft,
vessels, or boats;

(ii) Agricultural, industrial, or other
supplies used in the prosecution of war
or for the national defense; or

(iii) Supplies, including components or
equipment, necessary for the
manufacture, production, processing,
repair, servicing, or operation of
supplies within (i) or (ii) above; and

{2) The acquisition—

(i) Is made in time of war or during a
national emergency;

(if) Is made because of a shortage of
domestic supply, pursuant to a decision
thal the supplies are necessary for the
adequate maintenance of the Armed
Services;

(iii) Is made for the use of U.S. forces
abroad or U.S. vessels in foreign waters;

r
(iv) Consists of captured enemy war
malerial, materials requisitioned by U.S.
forces abroad, or materials rebuilt from

other materials owned by, or turned
over to U.S. forces, or materials loaned
or given to a Military Department of the
U.S. Government under exchange
agreements with foreign governments.

225.802 Policy,

The issuance of duty-free entry
certificates in appropriate situations will
result in important savings to military
appropriations. Such certificates must
be limited to carefully selected
situations so that they do not result in
unanticipated profits to contractors,

especially under fixed-price-type
contracts, and involve the Government
in administrative expenses outweighing
any possible savings to military

+ appropriations. It is DoD policy to use

duty-free entry certificates whenever
there is reasonable assurance that
advantages in the form of savings to
military appropriations will outweigh
the administrative and other costs of
processing duty-free entry certificates
and of maintaining controls to verify
that a full benefit of the certificates
inures to the Government. As a rule, a
contractor which has been awarded a
fixed-price-type contract based on
provicgng a domestic end product or
component cannot subsequently furnish
a foreign end product or component
(including a qualifying country end
product or component) and receive a
duty-free entry certificate in accordance
with FAR 52.225-10 or 252.225-7008 of
this supplement without an appropriate
reduction in contract price.

225603 Procedures,

(a) General. (1) To assure that the
policy of 225.602 is carried out for
emergency purchases of war materials
abroad, the clauses at FAR 52.225-10
and 252.225-7014 of this supplement
shall be used in each negotiated
contract in excess of $100,000.
Notwithstanding this dollar limit, the
clauses may be inserted in any other
negotiated contract when the
contracting officer determines that to do
80 would further the policy in 225.602
and would be consistent with the
limitations in (4) below, and in any such
case the dollar figure in paragraphs
(b)(1) and (i)(2) of the clause in FAR
52.225-10 may be reduced appropriately.

(2) When the clause at FAR 52.225-10
is used, the contracting officer shall
insert the solicitation provision at
252.225-7007.

(3) In order to provide for duty-free
entry for foreign supplies as required by
various Memoranda of Understanding
between the Department of Defense and
allied nations and as required to fully
implement the Trade Agreements Act, a
clause entitled Duty-Free Entry—
Qualifying Country End Products and
Supplies is used in most DoD contracts
(see 225.605).

(4) Duty-free entry certificates shall be
issued as required by contracts
containing any of the contract clauses
described in 225.605. Consistent with
225.602, duty-free entry certificates may
also be issued in connection with any
other contract for an “emergency
purchase of war material” {i.e., one not
containing an appropriate clause) that
falls within one of the following
categories:

(i) Direct purchases of foreign supplies
under a DoD prime contract regardless
of whether title passes at point of origin
or al destination in the United States;
Provided, the contract states that the
final price is exclusive of duty;

(if) Purchases of foreign supplies by a
domestic prime contractor under a cost-
reimbursement type contract or by a
cost-reimbursement type subcontractor
(where no fixed-price prime or fixed-
price subcontract intervenes between
the purchaser and the Government),
regardless of whether title passes at
point of origin or at destination in the
United States. If a fixed-price prime or
fixed-price subcontract intervenes, the
criteria stated in (iii) below should be
followed; and

(iii) Purchases of foreign supplies by a
fixed-price domestic prime contractor, &
fixed-price subcontractor, or a cost-type
subcontractor where a fixed-price prime
contract, or fixed-price subcontract
intervenes; Provided, (A) the fixed-price
prime contract and, where applicable,
fixed-price subcontract prices are, or are
amended to be, exclusive of duty; (B) the
prime contractor and, where applicable,
the subcoptractors concerned certify
that the supplies so purchased are to be
delivered to the Government or
incorporated in Government-owned
property or in an end product to be
furnished 1o the Government, and that
the duty will be paid if such supplies or
any portion thereof are utilized for other
than the performance of the Government!
contract or disposed of other than for
the benefit of the Government in
accordance with the contract terms; and
(C) such acquisition abroad is
authorized by the terms of the contract,
the applicable subcontract, or by the
contracting officer, In any case, the
procedures required by the clauses
prescribed in 225,605 shall be followed
to the extent practicable,

(5) When the clauses cited at 225.605
are used, the Contracting Officer shall
list in the contract the name and address
of the CAO administering the contract
and its activity address number
(Appendix N of this supplement) in
paragraph (d) of the clause at 252.225-
7014 or paragraph (k) of the clause at
252.225-7008.

(b) Formal entry and releasa—{1)
CAO Responsibilities. Contracting
Officer assigned to administer the
contract must assure that prime
contractors are aware of and
understand the clause requirements
which are summarized below.
Contractors should understand that
failure by them or their subcontractors
to include the data required by the
clause will result in the shipment being
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ireated as a shipment without benefit of
free entry under Schedule 8, Part 3, Item
No. 832.00, Tariff Schedules of the
United States,

(i) Written notice from the contractor
or any tier subcontractor to the CAO
immediately upon award to a foreign
supplier. The notice includes:

(A) Prime contract number plus
delivery order number, if applicable;

(B) Total dollarvalue of the prime
contract or delivery order;

(C) Expiration date of the prime
contract or delivery order;

(D) Foreign supplier name;

(E) Number of lge subcontract/
purchase order for foreign supplies;

(F) Total dollar value of the
subcontract for foreign supplies;

(G) Expiration date of the subcontract
for foreign supplies;

(H) List of items purchased; and

(1) Contractor certification by the
purchaser of foreign supplies that
supplies to be entered duty-free are
intended to be delivered to the
Government or incorporated in the end
item delivered under the contract.

(ii) Contractor and subcontractor
responsibilities to instruct foreign
supplier regarding shipping document
information including the Activity
Address Number as set forth by the
clause and as listed in Appendix N.

(iii) Contractor duties to prepare and
submit to the District Director of
Customs all customs forms required to
enter foreign purchased supplies in the
United States, its possessions, or Puerto
Rico for shipments other than to a
military installation in the United States.

{iv) Understanding of the flow down
provision of clauses.

(v) Procedure for adjustment to prime
contract price with regard to duty not
previously excluded (see 225.602).

(2) Duty-Free Entry Entitlements,
Upon receipt of the required notice of
purchase of foreign supplies from the
prime contractor or any tier
subcontractor, the contracting officer
administering the prime contract will
verfiy the duty-free entitlement of goods
to be entered under the contract. A
review of the prime contract should
ensure foreign supplies {quantity and
price) identified in the notice are
required for the performance of the
contract.

(3) Adjustment to Prime Contract
Price. When notification is received
from the contractor by the
administrative contracting officer
indicating that a foreign purchase is
being placed that was not identified at
the time of the prime contract award, a
reduction to the prime contract price
may be required in accordance with the
Duty-Free Entry clause at FAR 52.224-10,

the Duty-Free entry—Qualifying
Country End Products and Supplies
clause at 252.225-7008 or pursuant to
225.603(a)(4) of this supplement. After
determining the amount of duty that
woud be payable if duty-free entry
certificates were not issued, an
equitable adjustment to the prime
contract price shall be made unless
otherwise approved by the procuring
contracting officer. Unless retained in
accordance with 242.203, the authority
to negotiate and issue such
modifications reducing the contract
price has been delegated to the ACO in
accordance with 242.203(a){S-74). After
determining the price of foreign supplies
exclusive of duty, the contracting officer
administering the contract shall advise
the contractor that that amount will be
the-maximum dollar value of supplies
for which duty-free entry certificates
will be issued.

(4) Data Required by DCASR New
York. (i) Within 20 days of receipt of the
notification of purchase of foreign
supplies, ACOs will forward the
following information to DCASR New
York in the format shown below:

To: Commander, DCASR New York
Attn: Customs Function, 201 Varick Street,
New York, NY 10014

A contrator notification of the purchase of
foreign supples has been received in
accordance with FAR 52.225-10 and 252.225~
7014 of the DoD FAR Supplement or 252225~
7008 of the Supplement. Verification has been
made that foreign supplies are required for
the performance of the contract. If required,
prime contract price has been or will be
adjusted in accordance with 225.603(b)(3) of
the DoD FAR Supplement.

In accordance with 225.603(b)(4) of the
Supplement, the following information is
provided: 1

Prime Contractor Name:

Prime Contract Number plus Delivery
Order Number, if applicable:

Total Dollar Value of the Prime Contract or
Delivery Order:

Expiration Date of the Prime Contract or
Delivery Order:

Foreign Supplier Name:

Number of the Subcontract/Purchase Order
for Foreign Supplies,

Total Dollar Value of the Subcontract for
Foreign Supplies:

Expiration Date of the Subcontract for
Foreign Supplies:

CAO Activity Address Number [Appendix
N of the DoD FAR Supplement):

Signature:

Title:

(ii) If a contract modification results in
a change lo any data previously
furnished to DCASR New York to verify
duty-free entitlement, a revised
notification of the changed data shall be
forwarded to DCASR New York.

(8) Customs Forms and Duty-Free
Entry Certificates—{i) Execution of

Duty-Free Entry Certificates. The
responsibility for issuing duty-free entry
certificates for foreign supplies
purchased under.a DoD contract or
subcontract rests with the
Transportation Officer, DCASR New
York. Upon receipt of import
documentation for incoming shipments
from the contractor, his agent, or the
U.S. Customs Service, the
Transportation Office, DCASR New
York will verify the duty-free
entitlement and execute the duty-free
entry certificate.

(ii) Customs Import Documentation.
Upon arrival of foreign supplies at ports
of entry, the consignee, generally the
contractor or his agent (import broker)
for shipments to other than a military
installation, will file U.S. Customs Form
7501, 7501A, or 7506 and U.S. Customs
Form 3461, with the District Director of
Customs.

(6) Immediate Entry and Release.
Immediate release permits, executed on
Customs Forms 3461 (Application for
Special Permit for Delivery of Perishable
and Other Articles, Immediate Delivery

wof Which is Necessary), entitle all
shipments qualifying as “emergency
purchase! of war material abroad to be
released immediately by the District
Directors of Customs at the various
ports of entry, prior to and pending the
filing of Customs Forms 7501, 7501A, or
7506 and a duty-free entry certificate.
The existence of an immediate release
permit on file at a port of enn{ does not
dispense with the necessity of filing
Customs Forms 7501, 7501A, or 7506 and
appropriate duty-free entry certificates.
Each Department designates the
individuals responsible for issuance of
Immediate Release Permits.

225.604 Exempted Supplies.

(b) Supplies for Vessels or Aircraft
Operated by the United States. (1)
Subject to the considerations set forth in
FAR 25.605, a duty-free entry certificate
may be issued when “certain supplies
(not including equipment)" are
purchased for vessels or aircraft
operated by the United States. As used
in this paragraph, the term “certain
supplies (not including equipment)"”
includes articles known as “stores,"
such as food, medicines and toiletries,
and, in addition, all consumable articles
necessary and appropriate for the
propulsion, operation, and maintenance
of the vessel or aircraft, such as fuel, oil,
gasoline, grease, paint, cleansing
compounds, solvents, wiping rags, and
polishes. It does not include portable
articles necessary and appropriate for
the navigation, operation or
maintenance of the vessel oraircraft
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and for the comfort and safety of the
persons on board, such as rope, bolts
and nuts, bedding, china and cutlery,
which are included in the term
“equipment.” The procedures to be
followed in the issuance of such
certificates shall be prescribed by the
respective Departments,

(2} The duty-free entry certificate
referred to in this paragraph shall be
printed, stamped, or typed on the face of
Customs Form 7501, or attached thereto,
and shall be executed by a duly
designated officer or civilian official of
the appropriate Department in the
following form:

(Date)

I certify that the acquisition of this material
constituled a purchase of supplies by the
United States for vessels or aircrafl operated
by the United States, and is admissible free
of duty pursuant to 19 U.S.C. 1309,

(Name)

[Title)

(Organization)

225.605 Contract Clause,

(a) When the contract is required to
contain the clause at FAR 52.225-10, the
contracting officer shall include the
clause al 252.225-7014 and the provision
at 225.225-7007 of this supplement.
Notwithstanding FAR 25.605, the clauses
shall only be used within the limits
contained at 225.603(a) of this
supplement,

{(S-70) Duty-Free Entry—Qualifying
Country End Products and Components.
The clause at 252.225-7008 shall be
inserted in all contracts for supplies and
in all contracts for services involving the
furnishing of supplies, except that it
need not be inserted when simplified
small purchase procedures are used or
in contracts for supplies exclusively for
use outside the United States,

17. Section 225.7105 is amended by
revising paragraph (a) to read as
follows:

2257105 Contract Administration.

{a) When services are requested from
the Defense Contract Administration
Services on contracts to be performed in
Canada, the request shall be directed to:

Defense Logistics Agency, Defense Contract
Administration Services, Management
Area, Ottawa, 365 Laurier Avenue Wes!,
Ottawa, Ontarfo, Canada, K1A OS5

225.7301 [Amended|

18. Section 225.7301 is amended by =
revising the title of paragraph (a) to read
"Contract Authorization” in lieu of
“Contract Administration.”

PART 227—PATENTS, DATA, AND

' COPYRIGHTS

19. A new Subpart 227.8, consisting of

' sections 227.670 through 227.675-2, is

added to read as follows:

Subpart 227.6—Foreign License and
Technical Assistance Agreements

227.670 Scope.

This subpart prescribes policy with
respect to Foreign License and
Technical Assistance Agreements,

227671 Genersl

In furtherance of the Military
Assistance Program or for other national
defense purposes, the Government may
undertake to develop or encourage the
development of foreign additional
sources of supply. The development of
such sources may be accomplished by
an agreement, often called a foreign
licensing agreement or technical
assistance agreement, wherein a
domestic concern, referred to in this
subpart as a “primary source,” agrees lo
furnish to a foreign concern or
government, herein referred to as a
“second source," foreign patent rights;
technical assistance in the form of data,
know-how, trained personnel of the
primary source, instruction and
guidance of the personnel of the second
source, jigs, dies, fixtures, or other
manufacturing aids, or such other
assistance, information, rights, or
licenses as are needed to enable the
second source to produce particular
supplies or perform particular services.
Agreements calling for one or more of
the foregoing mayie enlered into
between the primary source and the
Government, a foreign government, or a
foreign concern. The consideration for
providing such foreign license and
technical assistance may be in the form
of a lump sum payment, payments for

" each item manufactured by the second

source, an agreement to exchange data
and patent rights on improvements
made to the article or service, capital
stock transactions, or any combination
of these. The primary source’s bases for
computing such consideration may
include actual costs; charges for the use
of patents, data, or know-how reflecting
the primary source's invesiment in
developing and engineering and
production techniques; and the primary
source's “price” for setting up a second
source. Such agreements often refer to
the compensation to be paid as a royalty
or license fee whether or not patent
rights are involved.

227.672 Policy.
It is Government policy not to pay in
connection with its contracts, and not to

allow to be paid in connection with
contracts made with funds derived
through the Military Assistance Program
or otherwise through the United States
Government, charges for use of patents
in which it holds a royalty-free license
or charges for data which it has a right
to use and disclose to others, or which is
in the public domain, or which the
Government has acquired without
restriction upon its use and disclosure to
others. This policy shall be applied by
the Departments in negotiating contract
prices for foreign license technical
assistance contracts (227.675) or supply
contracts with second sources (227.674);
and in commenting on such agreements
when they are referred to the
Department of Defense by the
Department of State pursuant to Section
414 of the Mutual Security Act of 1954 as
amended (22 U.S.C. 1934) and the
International Traffic in Arms
Regulations (see 227.675).

227.673 Foreign License and Technical
Assistance Agreements Between the
Government and Domestic Concerns.

(a) Contracts between the
Government and a primary source to
provide technical assistance or patent
rights to a second source for the
manufacture of supplies or performance
of services shall, to the extent
practicable, specify the rights in patents
and data and any other rights to be
supplied to the second source. Each
contract shall provide, in connection
with any separate agreement between
the primary source and the second
source for patent rights or technical
assistance relating to the articles or
services involved in the contract, that—

(1) The primary source and his
subcontractors shall not make; on
account of any purchases by the
Government or by others with funds
derived through the Military Assistance
Program or otherwise through the
Government, any charge to the second
source for royalties or amortization for
patents or inventions in which the
Government holds a royalty-free license;
or data which the Government has the
right to possess, use, and disclose to
others; or any technical assistance
provided to the second source for which
the Government has paid under a
contract between the Government and
the primary source; and

(2) The separate agreement between
the primary and second source shall
include a statement referring to the
contract between the Government and
the primary source, and shall conform to
the requirements of the International
Traffic in Arms Regulations (see
227.675-1).
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(b) The following factors, among
others, shall be considered in
negotiating the price to be paid the
primary source under contracts within
(a) above:

(1) The actual cost of providing data,
personnel, manufacturing aids, samples,
spare parts, and the like;

(2) The extent to which the
Government has contributed to the
development of the supplies or services,
and to the methods of manufacture or
performance, through past contracts for
research and development or for
manufacture of the supplies or
performance of the services; and

(3) The Government's patent rights
and rights in data relating to the
supplies or services and to the methods
of manufacture or of performance.

227.674 Supply Contracts Between the
Government and a Foreign Government or
Concern.

In negotiating contract prices with a
second source, including the
redetermination of contract prices, or in
determining the allowability of costs
under a cost-reimbursement contract
with a second source, the contracting
officer:

(a) Shall obtain from the second
source a detailed statement (see FAR
27.204-1(a)(2)) of royalties, license fees,
and other compensation paid or to be
paid to a primary source (or any of his
subcontractors) for patent rights, rights
in data, and other technical assistance
provided to the second source, including
identification and description of such
patents, data, and technical assistance;
and

(b) Shall not accept or allow charges
which in effect are—

(1) For royalties or amortization for
patents or inventions in which the
Government holds a royalty-free license,
or

(2) For data which the Government
his a right to possess, use, and disclose
to others, or

(3) For any technical assistance
provided to the second source for which
the Government has paid under a
contract between the Government and a
primary source.

227675 Foreign License and Technical
Assistance Agreements Between a
Domestic Concern and a Foreign
Government or Concern.

227.675-1 International Tratfic in Arms
Regulations,

_Pursuant to section 414 of the Mutual
Security Act of 1954, as amended (22
US.C. 1934), the Department of State
controls the exportation of data relating
l0 articles designated in the United
States Munitions List as arms,

ammunition, or munitions of war. (The
Munitions List and pertinent procedures
are set forth in the International Traffic
in Arms Regulations, 22 CFR et seq.)
Before authorizing such exportation, the
Department of State generally requests
comments from the Department of
Defense. On request of the Office of the
Assistant Secretary of Defense
(International Security Affairs), each
Department shall submit comments
thereon as the basis for a Department of
Defense reply to the Department of
State. Such comments shall be prepared
in the light of the following excerpt from
the International Traffic in Arms
Regulations.

Sec. 124.04 Required Provisions in
Agreements.

(@) Manufacturing license or technical
assistance agreements should define in
precise terms the following:

(1) The equipment and technology
involved:

(2) The scope of the information to be
furnished;

(3) The period of duration of the agreement;

(4) Statement of ownership of equipment
and special tools involved which would be
made available in connection with the
agreement. In lieu of inclusion as an integral
part of the agreement, the applicant may
submit this information in the form of an
attachment or enclosure to the agreement
submitted for review.

{b) (1) It is the policy of the United States
Government not to pay or allow to be paid in
connection with purchases made with Mutual
Security Program funds, a charge for patent
rights in which it holds a royality-free license,
or for technical data which it has a right to
use and disclose to others for purposes of the
Mutual Security Program, or which are in the
public domaln, or with respect to which it has
been placed in possession without restriction
upon their use and disclosure to others.
Reasonable charges for reproduction,
handling, mailing, and other similar
administrative costs do not fall within this
policy.

(2) Pursuant to the above policy
{subparagraph (1) of this paragraph)
agreements shall be written in such a way as
to provide that (i) purchases of items by or
for the United States Government, or which
funds derived through the Mutual Security
Program, will not include a charge (&) for
technical data in the possession of the United
States Government, or in which the United
States Government has a right to possession,
and regarding which there is no prohibition
against use by the United States Government
and disclosure to others and (b) for royalties
or amortization for patents or inventions in
which the United States Government holds a
royalty-free license, and (ii) the license rights
transferred by such agreements will be
subject to existing rights of the United States
Government.

227.675-2 Review of Agreements.

(a) In reviewing foreign license and
technical assistance agreements
between primary and second sources,
the Department concerned shall, insofar
as its interests are involved, indicate
whether the agreement meets the
requirements of section 124.04 of the
International Traffic in Arms
Regulations (see 227.675-1) or in what
respects it is deficient. Paragraphs (b)
through (g) below provide general
guidance.

(b) When it is reasonably anticipated
that the Government will purchase from
the second source the supplies or
services involved in the agreement, or
that Military Assistance Program funds
will be provided for the procurement of
the supplies or services, the following
guidance applies.

(1) If the agreement specifies a
reduction in charges thereunder, with
respect to purchases by or for the
Government or by others with funds
derived through the Military Assistance
Program or otherwise through the
Government, in recognition of the
Government's rights in patents and data,
the Department concerned shall
evaluate the amount of the reduction to
determine whether it is fair and
reasonable in the circumstances, before
indicating its approval.

(2) If the agreement does not specify
any reduction in charges or otherwise
fails to give recognition to the
Government's rights in the patents or
data involved, approval shall be
conditioned upon amendment of the
agreement to reflect a reduction,
evaluated by the Department concerned
as acceptable to the Government, in any
charge thereunder with respect to
purchases made by or for the
Government or by others with funds
derived through the Military Assistance
Program or otherwise through the
Government, in accordance with Section
124.04(b) of the International Traffic in
Arms Regulations.

(3) If the agreement provides that no
charge is to be made to the second
source for data or patent rights to the
extent of the Government's rights, the
Department concerned shall evaluate
the acceptability of the provision before
indicating its approval.

(4) If time or circumstances do not
permit the evaluation called for in (b)
{1). (2). or (3) above, the guidance in (c)
below shall be followed.

(c) When it is not reasonably
anticipated that the Covernment will
purchase from the second source the
supplies or services involved in the
agreement nor that Military Assistance
Program funds will be provided for the
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purchase of the supplies or services, patents and data in which, to the 188; 10 U.S.C. 2386; 28 U.S.C. 1498; and
then the following guidance applies. knowledge of the primary source, the 35 U.S.C. 288,

(1) If the agreement provides for Government may have rights, and [3) to
charges lo the second source for data or  segregate the charges made to the BTTIN S ST
patent rights, it may suffice to fulfill the  second source for each such category or nirrgement \
requirements of section 124.04(b), item of patents, data, and other The procedures set forth herein will
quoted above, insofar as the Department  technical assistance. Reviewing be [ollowed, where applicable. in
of Defense is concerned if: personnel shall verify this information copyright infringement claims.

(i) The agreement requires the second
source to advise the primary source
when he has knowledge of any purchase
made or ta be made from him by or for
the Government or by others with funds
derived through the Military Assistance
Program or atherwise through the
Government;

(i1) The primary source separately
agrees with the Government that upon
such advice to him from the second
source or from the Government or
otherwise as to any such a purchase or
prospective purchase, he will negotiate
with the Department concerned an
appropriate reduction in his charges to
the second source in recognition of any
Government rights in patents or data;
and

(iii) The agreement between the
primary and second sources further
provides that in the event of any such
purchase and resulting reduction in
charges, the second source shall pass on
this reduction to the Government by
giving the Government a corresponding
reduction in the purchase price of the
article or service.

(2) If the agreement provides that no
charge is to be made to the second
source for data or patent rights to the
extent to which the Government has
rights, the Department concerned shall:

(i) Evaluate the acceptability of the
provision before indicating its approval;
or

(ii) Explicitly condition its approval on
the right to evaluate the acceptability of
the provision at a later time.

(d) When there is a technical
assistance agreement between the
primary source and the Government
related to the agreement between the
primary and second sources that is
under review, the latter agreement shall
reflect the arrangements contemplated
with respect thereto by the
Government’s technical assistance
agreement with the primary source.

(e} Every agreement shall provide that
any license rights transferred under the
agreement are subject to existing rights
of the Covernment.

(f) In connection with every
agreement referred to in (b) above, a
request shall be made ta the primary
source (1) to identily the patents, data,
and other technical assistance to be
provided to the second source by the
primary source or any of his
subcontractors, (2) to identify any such

or, where the primary source does nat
furnish it, obtain such information from
Governmental sources so far as
practicable.

(g) The Department concerned shall
make it clear that its approval of any
agreement does not necessarily
recognize the propriety of the charges or
the amounts thereof, or constitute
approval of any of the business
arrangements in the agreement, unless
the Department expressly intends by its
approval to commit itself ta the fairness
and reasonableness of a particular
charge or charges. In any event, a
disclaimer should be made to charges or
business terms not affecting any
purchase made by or for the
Government or by others with funds
derived through the Military Assistance
Program or otherwise through the
Government.

20. A new Subpart 227.70, consisting
of sections 227.7000 through 2727013, is
added to read as follows:

Subpart 227.70—Infringement Claims,
Licenses, and Agreements

272.7000 Scope.

This subpart prescribes policy,
procedures, and instructions for use of
clauses with respect to processing
lilcensea. assignments, and infringement
claims. '

227.7001 Policy.

Whenever a claim of infringement of
privately-owned rights in patented
inventions or copyrighted works is
asserted against any Department or
Agency or the Department of Defense,
all necessary steps shall be taken to
investigate, and to settle
administratively, deny, or otherwise
dispose of such claim prier to suit
against the United States. This subpart
227.7 does not apply to licenses or
assignments acquired by the
Department of Defense under the Patent
Rights clauses.

2277002 Statutes Pertaining to
Administrative Claims of Infringement.
Statutes pertaining to administrative
claims of infringement in the
Department of Defense include the
following: the Foreign Assistance Act of
1961, 22 U.S.C. 2356 (formerly the Mutual
Security Acts of 1951 and 1954); the
Invention Secrecy Act, 35 U.S.C. 181-

227.7004 Requirements for Filing an
Administrative Claim for Patent

infringement.

(a) A patent infringement claim for
compensation, asserted against the
United States under any of the
applicable statutes cited in 227.7002,
must be actually communicated to and
received by a Department, agency,
organization, office, or field
establishment within the Department of
Defense. Claims must be in writing and
should include the following:

(1) An allegation of infringement;

(2) A request for compensation, either
expressed or implied;

(3) A citation of the patent or patents
alleged to be infringed;

(4) A sufficient designation of the
alleged infringing ifem or process lo
permit identification, giving the military
or commercial designation, if known, to
the claimant;

(5) A designation of at least one claim
of each patent alleged to be infringed; or

(6) As an altemnative to (4) and (5}
above, a certification that the claimant
has made a bona fide attempt to
determine the item or process which is
alleged to infringe, but was unable to do
80, giving reasons, and stating a
reasonable basis for his belief that his
patent or patents are being infringed.

(b) In addition to the information
listed in (a} above, the following
material and information is generally
necessary in the course of processing a
claim of patent infringement. Claimants
are encouraged to furnish this
information at the time of filing a claim
to permit the most expeditious
processing and settlement of the claim.

1) A copy of the asserted patent{s)
and identification of all claims of the
patent alleged to be infringed.

(2) Identification of all procurements
known to claimant which involve the
alleged infringing item or process,
including the identity of the vender or
contractor and the Government
procuring activity.

(3) A detailed identification of the
accused article or process, particularly
where the article or process relates to a
compeonent or subcomponent of the item
procured, an element by element
comparison of the representative claims
with the accused article or process. If
available, this identification should
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include documentation and drawings to
illustrate the accused article or process
in suitable detail to enable verification

of the infringement comparison,

(4) Names and addresses of all past
and present licenses under the patent(s),
and copies of alldicense agreements and
releases involving the patent(s).

(5) A brief description of all litigation
in which the patent(s) has been or is
now involved, and the present status
thereof.

(6) A list of all persons to whom
notices of infringement have been sent,
including all departments and agencies
of the Government, and a statement of
the ultimate disposition of each.

(7) A description of Government
employment or military service, if any,
by the inventor and/or patent owner.

(8) A list of all Government contracts
under which the inventor, patent owner,
or anyone in privity with him performed
work relating to the patented subject
matter,

(9) Evidence of title to the patent(s)
alleged to be infringed or other right to
make the claim.

(10) A copy of the Patent Office file of
each patent, if available to claimant.

(11) Pertinent prior art known to
claimant, not contained in the Patent
Office file; particularly publications and
foreign art. In addition to the foregoing,
if claimant can provide a statement that
the investigation may be limited to the
specifically identified accused articles
or processes, or o a specific
procurement, it may materially expedite
determination of the claim.

(c) Any Department receiving an
allegation of patent infringement which
meets the requirements of this
paragraph shall acknowledge the same
and supply the other Departments*®
which may have interest therein with a
copy of such communication and the
acknowledgement thereof.

‘For the Department of the Army, Chief,
Patents, Copyrights, and Trademarks
Division, U.S, Army Legal Services Agency:
for the Department of the Navy, The Patent
Counsel for Navy, Office of Naval Research:
for the Department of the Air Force, Chief,
Patents Division, Office of The Judge
Advocate General; for the Defense Logistics
Agency, The Office of Counsel; for the
National Security Agency, the General
Counsel; for the Defense Communications
Agency, the Counsel; for the Defense Nuclear
Agency, The General Counsel; and for the
Defense Mapping Agency, The Counsel.

(d) If a communication alleging patent
infringement is received which does not
meet the requirements set forth above,
the sender shall be advised in writing—

(i} That his claim for infringement has
not been satisfactorily presented, and

(ii) Of the elements considered
necessary to establish a claim.

{e) A communication making a proffer
of a license in which no infringement is
alleged shall not be considered as a
claim for infringement.

227.7005 Indirect Notice of Patent
Infringement Claims.

(a) A communication by a patent
owner to 8 Department of Defense
contractor alleging that the contractor
has committed acts of infringement in
performance of a Government contract
shall not be considered a claim within
the meaning of 227.7004 until it meets
the requirements specified therein.

(b) Any Department receiving an
allegation of patent infringement which
meets the requirements of 227.7004 shall
acknowledge the same and supply the
other Departments* which may have an
interest therein with a copy of such
communication and the
acknowledgement thereof.

* For the Department of the Army, Chief,
Patents, Copyrights, and Trademarks
Division, U.S. Army Legal Services Agency;
for the Department of the Navy, The Patent
Counsel for Navy, Office of Naval Research:
for the Department of the Air Force, Chiel.
Patents Division, Office of The Judge
Advocate General; for the Defense Logistics
Agency, The Office of Counsel; for the
National Security Agency, the General
Counsel; for the Defense Communications
Agency, the Counsel; far the Defense Nuclear
General Agency, The General Counsel; and
for the Defense Mapping Agency, The
Counsel.

(c) If a communication covering an
infringement claim or notice which does
not meet the requirements of 227.7004(a)
is received from a contractor, the patent
owner shall be advised in writing as
covered by the instructions of
227.7004(d).

227.7006 Investigation and Administrative
Disposition of Claims. .

An investigation and administrative
determination (denial or settlement) of
each claim shall be made in accordance
with instructions and procedures
established by each Department, and
subject to the following:

(i) When the procurement
responsibility for the alleged infringing
item or process is assigned to a single
Department or only one Department is
the purchaser of the alleged infringing
item or process, and the funds of that
Department only are to be charged in
the settlement of the claim, that
Department shall have the sole
responsibility for the investigation and
administrative determination of the
claim and for the execution of any
agreement in settlement of the claim.
Where, however, funds of another

Department are to be charged, in whole
or in part, the approval of such
Department shall be obtained as
required by 208.7002. Any agreement in
settlement of the claim, approved
pursuant to 208,7002 shall be executed
by each of the Departments concerned.

(ii) When two or more Departments
are the respective purchasers of alleged
infringing items or processes and the
funds of those Departments are to be
charged in the settlement of the claim,
the investigation and administrative
determination shall be the responsibility
of the Department having the
predominant financial interest in the
claim or of the Department or
Departments as jointly agreed upon by
the Departments concerned. The
Department responsible for negotiation
shall, throughout the negotiation,
coordinate with the other Departments
concerned and keep them advised of the
status of the negotiation. Any agreement
in the settlement of the claim shall be
executed by each Department
concerned.

227.7007 Notification and Disclosure to
Claimants.

When a claim is denied, the
Department responsible for the
adminstrative determination of the
claim shall so notify the claimant or his
authorized representative and provide
the claimant a reasonable rationale of
the basis for denying the claim.
Disclosure of information or the
rationale referred to above shall be
subject to applicable statutes,
regulations, and directives pertaining to
security, access lo official records, and
the rights of others.

227.7008 Settiement of Indemnified
Claims.

Settlement of claims involving
payment for past infringement shall not
be made without the consent of, and
equitable contribution by, each
indemnifying contractor involved, unless
such settlement is determined to be in
the best interests of the Government and
is coordinated with the Department of
Justice with a view to preserving any
rights of the Government against the
contractors involved. If consent of and
equitable contribution by the
contractors are obtained, the settlement
need not be coordinated with the
Department of Justice.

227.7009 Patent Releases, License
Agreements, and Assignments.

This section contains clauses for use
in patent release and settlement
agreements, license agreements, and
assignments, executed by the
Government, under which the
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Government acquires rights. Minor
modifications of language (e.g.,
pluralization of “Secretary” or
"Contracting Officer”) in
multidepartmental agreements may be
made if necessary.

227.7009-1 Required Clauses.

(a) Officials Not To Benefit. Insert the
clause at FAR 52.203-1.

(b) Covenant Against Contingent Fees.
Insert the clause at FAR 52.203-5.

(c) Gratuities. Insert the clause at FAR
52.203-3.

(d) Assignment of Claims. Insert the
clause at FAR 52.232-23.

(e) Disputes. Pursuant to FAR 33.014,
insert the clause at FAR §2.233-1.

(f) Non-Estoppel. Insert the clause at
252.227-7000.

227.7009-2 Cilauses To Be Used When
Applicable.

(a) Release of Past Infringement. The
clause at 252.227-7001 is an example
which may be modified or omitled as
appropriate for particular
circumstances, but only upon the advice
of cognizant patent or legal counsel.
(See footnotes at end of clause.)

(b} Readjustment of Payments. The
clause at 252.227-7002 shall be inserted
in contracts providing for payment of a
running royaity.

(c) Termination. The clause at
252.227-7003 is an example for use in
contracts providing for the payment of a
running royaity. This clause may be
modified or omitted as appropriate for
particular circumstances, but only upon
the advliec of cognizant patent or legal
counsel.*

*For the Department of the Army, Chief,
Patents, Copyrights, and Trademarks
Division, U.S. Army Legal Services Agency;
for the Department of the Air Force, Chief.
Patents Division, Office of the Judge
Advocate General for the Defense Logistics
Agency, The Patent Counsel: for the
Department of the Navy, the Patent Counsel
for the Navy, Office of Naval Research; for
the Defense Communications Agency, The
Counsel; for the Defense Nuclear Agency,
The General Counsel; and for the Defense
Mipping Agency. The Counsel.

227.7009-3 Additional Clauses—Contracts
Except Running Royalty Contracts.

The following clauses are examples
for use in patent release and settlement
agreements, and license agreements not
providing for payment by the
Government of a running royalty.

(a) License Grant. Insert the clause at
252.227-7004.

(b) License Term. Insert one of the
clauses at 252.227-7006 Alternate | or
Alternate I, as appropriate.

227.7009-4 Additionai Clauses—Coniracts
Providing for Payment of a Running
Royaity.

The clauses set forth below are
examples which may be used in patent
release and settlement agreements, and
license agreements, when it is desired to
cover the subject matter thereof and the
contract provides for payment of a
running royalty.

(a) License Grant—Running Royalty.
No Department shall be obliguted to pay
royalties unless the contract is signed on
behalf of such Department. Accordingly,
the License Grant clause at 252.227-7006
should be limited to the practice of the
invention by or for the signatory
Department or Departments.

) License Term—Running Royalty.
The clause at 252.227-7007 is a sample
form for expressing the license term.

(c) Computation of Royaities. The
clause at 252.227-7008 providing for the
computation of royalties, may be of
varying scope depending upon the
nature of the royalty bearing article, the
volume of procurement, and the type of
contract pursuant to which the
procurement is to be accomplished.

(d) Reporting and Payment of
Royatlties. (1) The contract should
contain a provision specifying the office
designated within the specific
Department involved to make any
necessary reports to the contractor of
the extent of use of the licensed subject
matter by the entire Department, and
such office shall be charged with the
responsibility of obtaining from all
procuring offices of that Department the
information necessary to make the
required reports and corresponding
vouchers necessary to make the
required payments. The clause at
252.227-7009 is a sample for expressing
reporting and payment of royalties
requirements,

(2) Where more than one Department
or Government Agency is licensed and
there is a ceiling on the royalities
payable in any reporting period, the
licensing Departments or Agencies shall
coordinate with respect to the pro rata
share of royalties to be paid by each.

(e) License to other Government
Agencies. When it is intended that a
license on the same terms and
conditions be available to other
departments and agencies of the
Government, the clause at 252.227-7010
is an example which may be used.

227.7010 Assignments.

(a) The clause at 252.227-7011 is an
example which may be used in contracts
of assignment of patent rights to the
Government.

(b) To facilitate proof of contracts of
assignments, the acknowledgement of

the contractor should be executed
before a notary public or other officer
authorized to administer oaths (35
U.S.C. 261).

227-7011 Procurement of Rights.in
Inventions, Patents, and Copyrights.

Even though no infringement has
occurred or been alleged, it is the policy
of the Department of Defense to procure
rights under patents, patent
applications, and copyrights whenever it
is in the Government’s interest to do so
and the desired rights can be abtained
at a fair price. The required and
suggested clauses at 252.227-7004 and
252.227-7010 shall be required and
suggested clauses, respectively, for
license agreements and assignments
made under this paragraph. The
instructions at 227.7008-3 and 227.7010
concerning the applicability and use of
those clauses shall be followed insofar
as they are pertinent.

227.7012 Contract Format.

The format at 252.227-7012
appropriately modified where
necessary, may be used for contracts of
release, license, or assignment.

227.7013 Recordation.

Executive Order No. 9424 of 18
February 1944 requires all executive
Departments and agencies of the
Gavernment to forward through
appropriate channels to the
Commissioner of Patents and
Trademarks, for recording, all
Government interests in patents or
applications for patents.

PART 231—CONTRACT COST
PRINCIPLES AND PROCEDURES

231.205-18 [Amended]

21. Section 231.205-18 is amended by
redesignating the existing paragraph (¢)
as (¢)(1)(vii), and by removing the:
existing paragraphs (c}{1) and (c)(2).

231.205-22 [Removed)
22, Section 231.205-22 is removed.

PART 242—CONTRACT
ADMINISTRATION

23, Section 242.302 is amended by
adding paragraph (S-74] to read as
follows:

242,302 Contract Administration
Functions.

{S-74) In connection with the
provisions of paragraph (b} of the clause
at FAR §2.225-10, Duty-Free Entry, and
paragraph (c) of the clause at 252.225-
7008, Duty-Free ifying
Country End Products and Supplies,




Federal Register / Vol. 50, No. 60 / Thursday, March 28, 1985 / Rules and Regulations

12271

caz=—3

negotiate and issue appropriate contract
modifications reducing contract prices.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

24. Section 252.208-7003 is amended
by revising paragraph (b) to read as
follows:

252.208-7003 Required Sources for High
Carbon Ferrochrome (HCF).

As prescribed at 208.7603(a), insert the
following clause:

Required Sources for High Carbon
Ferrochrome (Aug 1984)
. » - - -

(b) The Contractor agrees that end items,
components and processed materials thereof
delivered under contract shall contain
HCF of U.S. manufacture, and/or it has met
lb;e requirements of paragraph (g) of this
clause.

252.225-7007 [Amended)

25. Section 252.225-7007 is amended
by removing the reference “225.605(a)(S-
70)" in the introductory paragraph and
inserting in its place *225.605."

28. Section 252.225-7008 is revised to
read as follows:

252.225-7008 Duly-Free Entry—Qualifying
Country End Products and Supplies.

As prescribed at 225,605, insert the
following clause:

Duty-Free Entry—Qualifying Country End
Products and Supplies (Aug 1984)

(a) The requirements of this clause apply to
this contract and subcontracts, which term
includes purchase orders, that involve
supplies to be accorded duty-free entry,
whether—

(1) placed directly with a foreign concern
a5 a prime contract; or

(2) as & subcontract or purchase order
under a contract placed with a domestic
concem.,

(b} Except as otherwise approved by the
Contracting Officer, no amount is or will be
included in the contract price on account of
duty with respect to—

(1) All end ftems which constitute
“qualifying country end products™ (as defined
in DoD FAR Supplement 225.001) to be
delivered under this contraet; and

(2) All supplies (including, without
limitation, raw materials, components, and
Intermediate assemblies) produced or made
in qualifying countries, which are to be
incorporated in the end items to be delivered
under this contract; Provided, That such end
items are manufactured in the United States
or in 8 qualifying country, except supplies
imported into the United States prior to the
date of this contract or, in the case of
supplies imported by a first or lower tier
subcontractor hereunder, prior to the date of
the subcontract.

(c) Unless the Contracting Officer
otherwise agrees, duly-free entry certificates

will not be furnished under fixed-price
contracts which were based on supplying a
domestic end item or component unless the
Contractor agrees to negotiate an appropriate
reduction in contract price If the Contractor,
subsequent to award, decides to furnish a
qualifying country end product or component.

(d) The Contractor warrants that all such
qualifying country supplies, for which duty-
free entry is 1o be claimed, are intended to be
delivered to the Government or incorporated
in the end items to be delivered under this
contract and that duty shall be paid by the
Contractor to the extent that such supplies, or
any portion thereof (if not scrap or salvage)
are directed to nongovernmental use other
than as a result of a competitive sale made,
diverted, or authorized by the Contracting
Officer,

{e) The Government agrees to execule
duty-free entry certificates and to afford such
ussistance as appropriate in order to obtain
the duty-free entry of qualifying country end
products as 1o which the shipping documents
bear the notation specified in paragraph (1)
below, except as the Contractor may
otherwise agree.

(f) All shipping documents submitted to
Customs, covering foreign end products or
supplies for which duty-free entry certificates
are to be issued in accordance with this
clause, shall (1) consign the shipments to the
appropriate (i) Military Department in care of
the particular Contractor, including the
Contractor's delivery address, or (ii) the
appropriate military installation; and (2) bear
the following information;

(i) Prime contract number plus delivery
order, if applicable;

{ii) Number of the subcontract/purchase
order for foreign supplies, if applicable:

{iii) Identification of carrier;

{iv) The notation: “UNITED STATES
GCOVERNMENT, DEPARTMENT OF
DEFENSE Duty-Free Entry to be claimed
pursuant to Schedule 8, Part 3, Item No.
832.00, Tariff Schedules of the United States.
Upon arrival of shipment at the appropriate
port of entry, District Director of Customs,
please release shipment under 19 CFR 142
and notify Commander, Defense Contract
Administration Services Region (DCASR),
New York, ATTN: Customs Function, 201
Varick Street, New York, New York 10014, for
execution of Customs Form 7501, 7501A, or
7506 and any required duty-free entry
certificates.” (Note: The above notation shall
be used only for direct shipments to & U.S,
military installation. In cases where the
shipment will be consigned to other than a
military installation, e.g., s domestic
confractor’s plant, the shipping document
notation shall be altered to insert the name
and address of the Contractor, agent or
broker who will notify the Commander,
Defense Contract Administration Services
Region (DCASR}, New York, for execution of
the duty-free entry certificates.)

(v) Gross weight in pounds(if freight is.
based on space tonnage, state cublc feet in
addition to gross shipping weight};

{vi) Estimated value in U.S. dollars; and

(vii) Activity Address Number of the
Contract Administration Office (CAO)
sctually sdministering the prime contract,
e.8., for DCASMA Dayton, DLASDP.

() Preparation of Customs Forms.

(1) Except for shipments consigned to a
military installation, the Contractor shall
prepare, or authorize an agent {o prepare, any
customs forms required for the entry of
foreign supplies in connection with DoD
contracts into the United States, its
possessions, or Puerto Rico. The completed
customs forms shall be submitted to the
District Director of Customs with a copy to
DCASR NY for execution of any required
duty-free entry certificates. Shipments
consigned directly to a military installation
will be released in accordance with Sections
10,101 and 10.102 of the U.S. Customs
Regulations.

(2) For shipments containing both supplies
which are to be sccorded duty-free entry and
supplies which are not, the Contraclor shall
identify on the customs forms those itema
which are eligible for duty-free entry,

(h) The Contractor agrees to prepare (if this
contract is placed direct with a foreign
supplier] or to instruct the foreign supplier to

pare a sufficient number of copies of the
bill of lading {or other shipping document) so
that at least two of the copies sccompanying
the shipment will be svailable for use by the
District Director of Customs at the port of
entry and to consign the shipment as
specified in () above, and to mark the
exterior of all packages as follows:

(1) "UNITED STATES COVERNMENT,
DEPARTMENT OF DEFENSE" and

(2) the Activity Address Number applicable
to the contract administration office actually
administering the prime contract.

(i) The Contractor agrees to ensure that the
Contracting Officer administering the prime
contract is notified in writing of any purchase
under the contract of qualifying country
supplies to be accorded duty-free entry that
are to be imported into the United States for
delivery to the Government or for
incorporation in end items to be delivered to
the Government. Such notice shall be
furnished to the CAO immediately upon the
award to the qualifying country supplier, The
notice shall identify:

(1) Prime contract number plus delivery
order number if applicable;

(2) Total dollar value of the prime contract
or delivery order;

(3) Expiration date of the prime contract or
delivery order;

(4) Foreign supplier name;

(5) Number of the subcontract/purchase
order for foreign supplies:

(6) Total dollar value of the subcontract for
foreign supplies; -

{7) Expiration date of the subcontract for
foreign supplies;

(8] List of items purchased; and

{8) Certification by the purchaser of foreign
supplies: I certify that all such supplies for
which duty-free entry is to be claimed are
intended to be delivered to the Government
or incorporated in the end items fo be
delivered under this contract, and that duty
shall be paid by the Contractor to the extent
that such supplies, or any portion thereof (if
not scrap or salvage) are diverted to
nongovernmental use other than as a resul! of
& competitive sale made, directed or
suthorized by the Contracting Officer;
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(10) The qualifying country; and

(11) The scheduled delivery date(s).

(j) This clause shall not apply to purchases
of qualifying country supplies in connection
with this contract if (1) such qualifying
country supplies are identical in nature with
supplies purchased by the Contractor or any
subcontractor hereunder in connection with
its commercial business; and (2) it is not
economical or feasible to account for such
supplies so as to assure that the amount of
such supplies for which duty-free entry is
claimed pursuant to this clause does not
ex~eed the amount thereof purchased in
connection with this contract.

(k) The Contractor agrees to insert the
substance of this clause, including this
:uragmph (), in all subcontracts for supplies

ereunder, Each such subcontract shall
require the subcontractor to identify this
contract by its contract number on any
shipping documents submitted to Customs
covering supplies for which duty-free entry is
to be claimed pursuant to this clause. The
Contractor also agrees to ensure that the
name and sddress of the Contracting Officer
administering the prime contract (name and
address of the CAO cognizant of the prime
contract), and its Activity Address Number
(Appendix N of the DoD FAR Supplement),
and the information required by (i) (1), (2)
and (3) above is included in applicable
subcontracts.

(End of clause)

252.225-7012 [Amended]

27. Section 252.225-7012 is amended to
add the word "Rico” between the words
"Puerta” and “Provided” in the first
sentence of the clause.

28. Section 252.225-7014 is revised to
read as follows:

252.225-7014 Duty-Free Entry—Additional
Provisions.

As prescribed at 225.605, insert the
following clause:

Duty-Free Entry—Additional Provisions (Aug
1984)

{#) The requirements of this clause
supplement the clause of this contract
entitled Duty-Free Entry, and both of these
clauses apply to this contract and
subcontracts, which term includes purchase
orders, that involve supplies to be accorded
duty-free entry whether—

[1) Placed directly with a foreign concern
as & prime contract; or

{2) As a subcontractor purchase order
under a contract placed with a domestic
concern.

[b) Notification for Supplies Not Previous!y
Identified. The Contractor shall send the
notification required by paragraph (b)(1) of
_ the Duty-Free Entry clause contained in this
contract to the Contracting Officer
administering this contract.

(¢} Notification Applicable to All Foreign
Supplies. In addition to any data required by
paragraph (b)(1) of the Duty-Free Entry
clause, the Contractor shall furnish the
following for all foreign supplies to be
imported pursuant to paragraph {a) or (b) of
the Duty-Free Entry clause. This information

must be furnished to the Contracting Officer
administering the prime contract immediately
upon award of any contract or subcontract
involving supplies to be accorded duty-free
enlry,

{1} Prime contract number plus delivery
order number, if applicable;

(2) Total dollar value of the prime contract
or delivery order;

(3) Expiration date of the prime contract or
delivery order;

(4) Foreign supplier name;

(5) Number of the subcontract/purchase
order for foreign supplies: Y

(6) Total dollar value of the subcontract for
foreign supplies;

(7) Expiration date of the subcontract for
foreign supplies;

(8) List of items purchased: and

(9) Certification by the purchaser of foreign
supplies; I certify that all such supplies for
which duty-free entry is to be claimed are
intended to he delivered to the Government
or incorporated in the end items to be
delivered under this contract, and that duty
shall be paid by the Contractor to the extent
that such supplies, or any portion thereof (if
not scrap or salvage) ere diverted to
nongovernmental use other than as a result of
a competitive sale made, directed or
authorized by the Contracting Officer.

(d) Inclusion in Subcontracts. The
Contractor agrees to incorporate the
substance of this clause, including this
paragraph, in any subcontract (including
purchase orders) in accordance with
paragraph (i) (eye) of the Duty-Free Entry
clause of this contract. The Contractor agrees
to ensure that the name and address of the
Contracting Officer administering the prime
contract (name and address of the CAO
cognizant of the prime contract and its
Activity Address Number (Appendix N of the
DoD FAR Supplement)) and the information
required by (c) (1), (2), and (3) above are
included in applicable subcontracts.

(e) Shipping Documents. For the purpose of
properly completing the shipping document
instructions as required by paragraph (f) of
the Duty-Free Entry clause, the Conltractor
shall insert Defense Contract Administration
Services Region (DCASR) New York, ATTN:
Customs Function, 201 Varick Street, New
York, New York 10014, as the cognizant
contract administration office [for paragraph
{f) only) in those cases when the shipment is
consigned directly to a military installation.
In cases when the shipment will be consigned
to other than a military installation, e.g., a
domestic contractor’s plant, the shipping
document notation required by paragraph {f)
of the clause shall be altered to insert the
name and address of the Contractor, agent or
broker who will prepare the customs
documentation in accordance with applicable
customs directives In anticipation of the
execution of the Duty-Free Entry certificates.
In either case, the shipping documents will
contain the following items in addition to
those required by paragraph (f] of the Duty-
Free Entry clause:

(1) If applicable, delivery order number on
the Government prime contract:

{2) Number of the subcontract/purchase
order for foreign supplies, if applicable;

(3) Activity Address Number of the
Contract Administration Office (CAO)

actually administering the prime contract,
e.8., for DCASMA Dayton, DLASDP.

(f) Preparation of Custams Forms. Except
for shipment consigned to a military
installation, the Contractor shall prepare. or
authorize an agent to prepare, any customs
forms required for the entry of foreign
supplies in connection with DoD contracts
into the United States, its possessions, or
Puerto Rico. The completed customs forms
shall be submitted to'the District Director of
Customs with a copy of DCASR NY for
execution of any required duty-free entry
certificates. For shipments containing both
supplies which are to be accorded duty-free
entry and supplies which are not, the
Contractor shall identify on the customs
forms those items which are eligible for duty-
free entry in accordance with the provisions
of the Duty-Free Entry clause contained in
this contract. Shipments consigned directly to
a military installation will be released in
accordance with Sections 10.101 and 10.102 of
the U.S. Customs Regulations.

(8) Exterior Muarkings. The Contractor shall
ensure that all exterior contsiners are marked
in accordance with paragraph (g) of the Duty-
Free Entry clause, including the following
additional data:

{1) "UNITED STATES GOVERNMENT,
DEPARTMENT OF DEFENSE:"

{2} The Activity Address Number
applicable to the contract administration
office actually administering the prime
contract,

(End of clause)

29. Sections 252.227-7000 through
252.227-7012 are added to read as
follows:

252.227-7000 Non-Estoppel.

As prescribed at 227-7009-1, insert the
following clause in patent releases,
license agreements, and assignments:

Non-Estoppel (Oct 1966)

The Government reserves the right at any
time to contest the enforceability, validity,
scope of, or the title to any patent or patent
application herein licensed without waiving
or forfeiting any right under this contract.

{End of clause)

252.7001 Release of Past Infringement.

As prescribed at 227.7009-2(a), insert
the following clause in patent releases,
license agreements, and assignments:

Release of Past Infringement (Aug 1984)

The Contractor hereby releases ench and
every claim and demand which he now has
or may hereafter have against the
Government for the manufacture or use by or
for the Covernment prior to the effective date
of this contract, of any inventions covered by
(i) any of the patents and applications for
patent identified in this contract, and (ii) any
other patent or application for patent owned
or hereafter acquired by him, insofar as and
only to the extent that such other patent or
patent application covers the manufacture,
use, or disposition of [description of subject
matter).*
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(End of clause)

‘Bracketed portions of the clause may be
omitted when not appropriate or not
encompassed by the release ns negotiated.

252.227-7002 Readjustment of Payments.
As prescribed at 227.7008-2(b), insert

the following clause in patent releases,

license agreements, and assignments:

Readjustment of Payments (Oct 1966)

(a) If any license, under substantially the
same patents and authorizing substantially
the same acts which are authorized under
this contract, has been or shall hereafter be
granted within the United States, on royalty
torms which are more favorable to the
licensee than those contained herein, the
Government shall be entitled to the benefit of
such more favorable terms with respect to all
royalties accruing under this contract after
the date such more favorable terms become
cffective, and the Contractor shall promptly
notify the Secretary in writing of the granting
of such more favorable terms.

(b) In the event any claim of any patent
hereby licensed is construed or held invalid
by decision of a court of competent
jurisdiction, the requirement to pay royalties
under this contract insofar as it arises solely
by reason of such claim, and any other claim
not matetially different therefrom, shall be
interpreted in conformity with the court’s
decision &s to the scope of validity of such
claims; Provided, however, that in the event
such decision is modified or reversed on
appeal, the requirement to pay royalties
under this contract shall be interpreted in
conformity with the final decision rendered
on such appeal,

(End of clause)

252.227-7003 Termination.

As prescribed at 227.7009-2(c), insert
the following clause in patent releases,
license agreements, and assignments:
Termination (Aug 1984)

Notwithstanding any other provision of this
contract, the Government shall have the right
1o lerminate the within license, in whole or in
part, by giving the Contractor not less than
thirty (30) days notice in writing of the date
such termination is to be effective: Provided,
however, that such termination shall not
affect the obligation of the Government to
pay royalties which have accrued prior to the
cifective date of such termination.

(End of clause)

252.227-7004 License Grant.

As prescribed at 227.7000-3(a), insert
the following clause in patent releases,
license agreements, and assignments:

License Grant (Aug 1984)

(2) The Contractor hereby grants to the
Government an irrevocable, nonexclusive,
nontransferable, and paid up license under
the following palents, applications for patent,
and any patents granted on such
applications, and under any patents which
masy issue as the result of any reissue,
division or continuation thereof, to practice
by or cause 1o be practiced for the

Government throughout the world, any and
all of the inventions thereunder, in the
manufacture and use of any article or
material, in the use of any method or process,
and in the disposition of any article or
material in sccordance with law:

U.S. Patent No.
D

ate
? plication Serial No.

iflng date
together with corresponding foreign patents
and foreign applications for patents, insofar
as the Contractor has the right to grant
licenses thereunder without incurring an
obligation to pay royalties or other
compensation to others solely on account of
such grant.

(b} No rights are granted or implied by the
agreement under any other patents other than
as provided above or by operation of law,

(¢} Nothing contained herein shall limit any
rights which the Government may have
obtained by virtue of prior contracts or by
operation of law or otherwise,

(End of clause)

252.227-7005 License Term.

As ?rescribed at 227.7009-3(b), insert
one of the following clauses in patent
releases, license agreements, and
assignments:

(ALTERNATE I)
License Term (Aug 1984)

The license hereby granted shall remain in
full force and effect far the full term of each
of the patents referred to in the "License
Grant” clause of this contract and any and all
patents hereafter issued on applications for

patent reflerred Lo in such “License Grant™
clause.

{End of clause)
(ALTERNATE Il)
License Term (Aug 1984)
The license hereby granted shall terminate
on the —— duy of 19— Provided,

however, that said termination shall be
without prejudice to the completion of any
contract entered into by the Government
prior to said date of termination or to the use
or disposition thereafter of any articles or
materials manufactured by or for the
Government under this license.

(End of clause)

252.227-7006 License Grant—Running
Royaity.

As prescribed at 227,7009-4(a), insert
the following clause in patent releases,
license agreements, and assignments:

License Grant—Running Royalty (Aug 1884)
(#) The Contractor hereby grants to the
Governmenl, as represented by the Secretary
of . an irrevocable, nonexclusive,
non transferable license under the following
patents, applications for patent, and any
patents granted on such applications, and
under any patents which may issue as the
result of any reissue, division, or continuation
thereunder (o practice by or cause to be
practiced for the Department of y
throughout the world, any and all of the

inventions thereunder in the manufacture and
use of any article or material, in the use of

. any method or process; and in the disposition

of any article or material in sccordance with
law:

U.S. Patent No.
Date
Application Serial No.
Filing date
together with corresponding foreign patents
and foreign applications for patent, insofar as
the Contractor has the right to grant licenses
thereunder withou! incurring an obligation to
pay royalties or other compensation to others
solely on account of such grant.

(b) No rights are granted or implied by the
agreement under any other patents other than
as provided above or by operation of law.

(c) Nothing contained herein shall limit any
rights which the Government may have
obtained by virtue of prior contracts or by
operation of law or otherwise.

(End of clause)

252.227-7007
Royaity.

As prescribed at 227.7009-4(b), insert
the following clause in patent releases,
license agreements, and assignments:

License Term—Running Royalty (Aug 1984)
The license hereby granted shall rémain in
full force and effect for the full term of each
of the patents referred to in the “License
Grant” clause of this contract and any and all
patents hereafter issued on applications for
patent referred to above unless sooner
terminated as elsewhere herein provided.

(End of clause)

252.227-7008 Computation of Royaities.

As prescribed at 227.7009-4(c), Insert
the following clause in patent releases,
license agreements, and assignments:
Computation of Royalties (Aug 1964)

Subject to the conditions hereinafter stated,
royalties shall accrue to the Contractor under
this agreement on all articles or materials
embodying, or manufactured by the use of,
any or all inventions claimed under any
unexpired United States patent licensed
herein, upon scoeptance thereof by the
Department of . at the rate of —
percent of the net selling price of such
articles or materials (amount) per (name of
item)* whether manufactured by the
Government or procured under & fixed price
contract, and at the rate of (amount) per
[name of item) acquired or manufactured by a
Contractor performing under a cost-
reimbursement contract, With respect to such
articles or materials made by the Department
of . "net selling price,” as used in
this paragraph, means the actual cost of
direct labor and materials without allowance
for overhead and supervision.

(End of clause)
*Use bracketed matter as appropriate,

License Term—Running
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252.227-7009 Reporting and Payment of
Royaities.

As prescribed at 227.7009-4(d), insert
the following clause in patent releases,
license agreements, and assignments:

Reporting and Payment of Royalties (Aug
1984)

(a) The {procuring office) shall, on or before
the sixtieth (60th) day next following the end
of each yearly* period ending
during which royalties have accrued under
this license, deliver to the Contractor, subject
to military security regulations, & report in
writing furnishing necessary information
relative to royalties which have accrued
under this contract.

(b) Royalties which have accrued under
this contract during the yearly* period ending

shall be paid to the Contractor (if
appropriations therefor are available or
become available) within sixty (60) days
following the receipt of a voucher from the
Contractor submitted in accordance with the
report referred to in (a) of this clause;
Provided, that the Government shall not be
obligated to pay, in respect of any such
yearly period, on‘iccount of the combined
royalties accruing under this contract directly
and under any separate licenses granted
pursuant to the “License to Other
Government Agencies” clause {if any) of this
contract, an amoun! greater than —— dollars
{$——): and if such combined royalties
exceed the sald maximum yearly obligation,
each department or agency shall pay a pro
rata share of the said maximum yearly
obligation as determined by the proportion its
accrued royalties bear to the combined total
of accrued royalties,

(End of clause)

*The frequency, date, and length of
reporting periods should be selected as
appropriate to the particular circumstances of
the contract.

252,227-7010 License to Other
Government Agencies.

As prescribed at 227-7009-4(e), insert
the following clause in patent releases,
license agreements, and assignments:

License to Other Government Agencies (Aug
1684)

The Contractor hereby agrees to grant a
separate license under the patents,
applications for patents, and improvements
referred to in the “License Grant” clause of
this contract, on the same terms and
conditions as appear in this license contract,
lo any other department or agency of the
Government at any time on receipl of a
written request for such a license from such
department or agency; Provided, however,
that as to royalties which accrue under such
separate licenses, reports and payments shall
be made directly to the Contractor by each
such other department or agency pursuant to
the terms of such separate licenses. The
Contractor shall notify the Licensee
hereunder promptly upon receipt of any
request for license hereunder,

[End of ch.:uu)

1252.227-7011  Assignments.

As prescribed at 227.7010, insert the
following clause in assignments:

Assignment (Aug 1984)

The Contractor hereby conveys to the
Government, as represented by the Secretary
of . the entire right, title, and interest
in and to the following patents (and
applications for patent), in and to the
inventions thereof, and in and to all claims
and demands whatsoever for infringement
thereof heretofore accrued, the same to be
held and enjoyed by the Government through
its duly appointed representatives to the full
end of the term of said patents {(and to the full
end of the terms of all patents which may be
granted upon said applications for patent, or
upon any division, continuation-in-part or
continuation thereof):

U.S. Patent No,
Date
Name of Inventor
U.S. Application Serial No.
Filing Ba!:

Name of Inventor

together with corresponding foreign patents
and applications for patent insofar as the
Contractor has the right to assign the same.

{End of clause)

252.227-7012 Patent License and Release
Contract.

As prescribed at 227.7012, insert the
following clause in patent releases,
license, agreements, and assignments:

(Contract No.)

Patent License and Release Contract (Aug
1884)

This Contract is effective as of the — day
of 19—, between the United
States of America (hereinafter called the
Government), and (hereinafter
called the Contractor), a corporation
organized and existing under the laws of the
State of ), (& partnership consisting
of ————), (an individual trading as

}. of the City of in the State
of .

Whereas, Contraclor warrants that he has
the right to grant the within license and
release, and the Government desires to
procure the same, and

Whereas, this contract is authorized by
law, including 10 U.S.C. 2386.

Now Therefore, in consideration of the
grant, release and agreements hereinafter
recited, the parties have agreed as follows:

Article 1, License Grant.*

(Insert the clause at 252.227-7004 for a paid
up license, or the clause at 252.227-70086 for a
license on & running royalty basis.)

Article 2 License Term.*

{Insert the appropriate altemative clause at
252.227-7005 for a paid up license, or the
clause at 252.227-7007 for a license on &
running royally basis.)

Article 3. Release of Past Infringement.

(Insert the clause at 252.227-7001.)

Article 4. Non-Estoppel.

(Insert the clause at 252.227-7000.)

Article 5. Payment.

The Contractor shall be paid the sum of
—— Dollars (§ —) in full compensation for
the rights herein granted and agreed to be
granted. (For a license on a running royalty
basis, insert the clause at 252.227-7006 in
accordance with the instructions therein, and
also the clause ag specified at 252.227-7002
and 252.227-7009 and 252.227-7010.)

Article 6. Officials Not to Benefit.

(Insert the clause at FAR 52.203-1.)

Article 7. Covenant Against Contingent
Fees,

{Insert the clause at FAR 52.203-5.)

Article 8. Assignment of Claims,

(Insert the clause at FAR 52.232-23.)

Article 9, Cratuities.

[Insert the clause at FAR 52.203-3.)

Article 10, Disputes.

{Insert the clause at FAR 52.225-1.)

Article 11, Successors and Assignees,

This Agreement shall be binding upon the
Contractor, his successors** and assignees,
but nothing contained in this Article shall
authorize an assignment of any claim against
the Government otherwise than as permitted
by law., .

In Witness Whereof, the parties hereto
have executed this contract.

The United States of America,

By
Date
(Signature and Title of Contractor)

B
the

*If only a release is procured, delete this
article; if an assignment is procured, use the
clause at 252.227-7011.

**When the Contractor is an individual,
change “successors™ to “heirs)" if a
partnership modify appropriately.

252.227-7013 [Amended|

30. Section 252.227-7013 is amended
by redesignating the existing paragraphs
(e) and (f) of the clause to read “(f)" and
“{g)" respectively, adding a sentence at
the end of paragraph (d)(2). and adding
paragraph (e) to read as follows:

252.227-7013 Rights in Technical Data and
Computer Software.

(d) ..

(2) * * * Ineither case, the Government
shall give written notice to the Contractor of
the action taken.

{e) Relation to Patents. Nothing contained
in this clause shall imply a license to the
Government under any patent or be
construed as affecting the scope of any
license or other right otherwise granted to the
Government under any patent.

. - » . -

252.227-7025 |[Amended)

31. Section 252.227-7025 is amended
by inserting the word “not” between the
words "does" and “include” in the last
sentence of the undesignated paragraph
entitled "Technical Data” in paragraph
(a) of the clause.
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32. Section 252.236-7005 is revised to
read as follows:

252.236-7005 Salvage Materials and
Equipment.

As prescribed at 236.572-2, insert the
following clause:

Salvage Materials and Equipment (Jan 1965)

The Contractor shall maintain adequate
proparty control records for all materials or
cquipment specified to be salvaged. These
records may be In accordance with the
Contractor's system of property control, if
upproved by the property administrator. The
Contractor shall be responsible for the
sdequate storage and protection of all
salvaged materials and equipment and shall
replace, at no cost to the Government, all
salvage materials and equipment which are
broken or damaged during salvage operations
as the result of his negligence, or while in his
care.

(End of clause)

33. Section 252.236-7008 is amended
by adding paragraph (a)(ii) to the clause
to read as follows:

252.236-7008 Superintendence of
Subconiractors,

Ia) . n .

II’ » » »

{ii) If 70% or more of the value of the work
is subcontracted, the Contractor shall be
required to furnish two such superintendents
to be responsible for coordinating, directing.
m'.p:cllng and expediting the subcontract
wWOors,

34. Section 252.236-7011 is amended
by inserting the word "landing" between
the words “the" and “areas” in
paragraph (e)(1) of the clause, and
adding a footnote at the end of the
clause to read as follows:

252.236-7011  Alrfleld Safety Precautions.
. . » . .
(End of clause)

‘At some airfields the width of the primary
surfaces is 1,500 feet (750 feet on each side of
the runway centerline). In such instances,
mbstitute the proper width in the clause.

(FR Doc, 85-7208 Filed 3-27-85; 8:45 am|)
BILLING CODE 3810-01-M

48 CFR Parts 202, 204, 208, 212, 217,
228, 230, 236, 242, 243, and 252

[Defense Acquisition Circular 84-4)
DoD FAR Supplement

AGENCY: Department of Defense.
ACTION: Final rule,

SUMMARY: Defense Acquisition Circular
(DAC) 84-4 amends the DoD FAR
Supplement with respect to change of
contracting activity designation,

contract reporting, high carbon
ferrochrome (HCF), master agreement
for repair and alteration of vessels; and
patents, data, and copyrights; and
provides a statement regarding -
limitations contgined in the DoD FY
1984 Appropriation Act with respect to
termination liabilities.

EFFECTIVE DATE: April 1, 1984.

FOR FURTHER INFORMATION CONTACT:
Charles W. Lloyd, Executive Secretary,
Defense Acquisition Regulatory Council,
OUSDRE(AM) (DARS),
OUSDRE(M&RS), Room 3D139,
Pentagon, Washington, D.C. 20301-3062,
telephone (202) 897-7268.
SUPPLEMENTARY INFORMATION:

Background

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1984 revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1984
edition of the DoD FAR Supplement
made by Defense Acquisition Circulars
84-1 through 84-3.

Interested parties may submit
proposed revisions to this Supplement
directly to the DAR Council.

List of Subjects in 48 CFR Ch. 2

Government procurement.
James T. Brannan,

Director, Defense Acquisition Regulatory
Council.

Defense Acquisition Circular
[Number 84-4]
March 23, 19684,

All DoD FAR Supplement and other
directive material contained in this
Defense Acquisition Circular is effective
April 1, 1984,

Defense Acquisition Circular (DAC)
84-4 amends the DoD FAR Supplement
and prescribes procedures to be
followed. The following is a summary of
the amendments and procedures:

Item I—DoD Appropriation Act—
Termination Liabilities

Contracting activities engaged in
lease, charter, or similar agreements for
vessels, aircraft or vehicles should be
aware of the following limitations
contained in the DoD FY 1984
Appropriation Act:

Sec, 778. No funds available to the
Department of Defense during the current
fiscal year may be used o enter into any
contract with a term of three years or more,
inclusive of any option for contract extension
or renewal, for any vessels, aircraft or
vehicles, through a lease, charter, or similar
agreement, that imposes an estimated
termination Hability {excluding the estimated

value of the leased item at the time of
termination) on the Government exceeding 50
per centum of the original purchase value of
the veasel, aircrafl, or vehicle involved for
which the Congress has not specifically
provided authority in an appropriation act for
the obligation of 10 per centum of such
termination liability,

Item 1I—Change of Contracting Activity
Designation

Section 202.1(a) is revised to
substitute “U.S. Army Ballistic Missilé
Defense Organization” for “U.S. Army
Ballistic Missile Defense Systems
Command,” in the list of designated
contracting activities for the Army. This
revises the designation made in the DoD
FAR Supplement at the time of its initial
printing.

Item IlI—Subpart 204.6, Contract
Reporting

Subpart 204.6 has been revised in its
entirely lo make corrections to
misspelled words and make other
nonsubstantive corrections as dicovered
in the initial publication of the DoD FAR
Supplement. Section 204.671-5 is
corrected to include proper references.
Section 204.672-5 is corrected to include
coverage omitted at publication of
original text.

Item IV—Subpart 208.76, High Carbon
Ferrochrome {(HCF)

A new Subpart 208.76 has been
developed which establishes procedures
for restrictive procurement of high
carbon ferrochrome used by DoD, The
related clause is included in Part 252.

Item V—Subpart 217.71, Master
Agreement for Repair and Alteration of
Vessels

A new Subpart 217.71 is added to
provide guidance for use of the Master
Agreement for Repair and Alteration of
Vessels. Required clauses and clauses to
be used as applicable, prescribed at
217.7104, are included in Part 252,

Item VI—Deletion of Subpart 236.72,
Patents, Data, and Copyrights

To conform to FAR implementation
guidance which was Departmentally
directed by the DAR Council at its
meeting of March 7, 1984, Subpart 236.72
is deleted from the Supplement in its
entirety. Federal Acquisition Circular
(FAC) No. 1 to the FAR contains
substantial coverage on patent policies,
procedures and clauses, thereby
precluding the need for such coverage in
the DoD FAR Supplement.

Item VII—Editorial Corrections
Section 212.302 is amended for clarity.




12276

Federal Register / Vol. 50, No. 60 / Thursday, March 28, 1985 / Rules and Regulations

Section 230.7106 is revised to add the
words “is not" which were inadvertently
omitted from the DoD FAR Supplement
at the time of its initial publication,

Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR Chapler 2 is
amended as set forth below.

1. The authority for 48 CFR Chapter 2
reads as follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201,501,

PART 202—DEFINITIONS OF WORDS
AND TERMS

202.1 [Amended]

2. In section 202.1, paragraph (a) is
amended by revising the entry reading
"U.S. Army Ballistic Missile Defense
Systems Command"” to read "U.S. Army
Ballistic Missile Defense Organization.”

PART 204—ADMINISTRATIVE
MATTERS

3. Section 204.671-5 is amended by
revising “Code 8" in paragraph (c)(2), by
revising the second sentence of
paragraph (d){1){v). by revising the
reference in paragraph (d)(13)(i) reading
"7-104.35 (a) or (b)" to read "252.232-16"
and by revising the reference in
paragraph {d){13)(ii) reading "'7-104.35"
to read “252.232-7004" as follows:

204.671-5 Instructions for Completion of
DD Form 350.

(c) 8. 0'e

(2) LA I

(vi* * * Anonprofit institution is
defined as any corporation, foundation,
trust, or institution not organized for
profit, no part of the net earnings of
which inure to the benefit of any private
shareholder or individual. * * *

4. Section 204.672-5 is amended by
revising paragraph (c)(2] and adding
paragraph (c)(3) to read as follows:

204.672-5 Instructions for Compietion of
the DD Form 1057,

. . - - »

(c) a1 ]

(2) Enter on Line 3.a., the number and
dollar value of actions of $10,000 or less
which were negotiated under 10 U.S.C.
2304(a)(3) and are small business-small
purchase set-asides in accordance with
FAR 13.105.

(3) Enter on Line 3.b., the number and
dollar value of actions of $25,000 or less
which were negotiated under 10 US.C,
2304(a){3) and are not small business-
small purchase set-asides in accordance
with FAR 13.105,

204.673-5 [Amended]

5. Section 204.673-5 is amended by
revising the figure in paragraph (n)(1)
reading “$500.400.49" to read
"$500.500.49"

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

6. Subpart 208.76, consisting of
sections 208.7601 through 208.7603, is
added to read as follows:

Subpart 208.76—High Carbon
Ferrochrome (HCF)

208.7601 Definitions.

“U.S. manufacture™ means high
carbon ferrochrome (HCF)
manufactured in the United States,
regardless of the source of the chrome
ore, HCF means ferrochromium alloy
that contains three percent or more
carbon and 50 percent or more
chromium.

208.7602 Policy.

It has been determined that defense
requirements for HCF must be acquired
from U.S. manufacturing sources (to the
maximum extent practical). Accordingly,
all acquisitions of HCF and all
acquisitions of items containing HCF
shall include, except as provided in
208.7603 below, a requirement that such
HCF and HCF incorporated in items
delivered under the contract be of U.S.
manufacture only.

208.7603 Procedures.

(a) The clause set forth at 252.208~
7003, Required Sources of HCF, shall be
inserted in all contracts except:

(1) When the Contracting Officer
knows that the item being acquired does
not contain HCF;

(2) In small purchases using small
purchase procedures other than in
purchase of HCF as the end item;

{3) Purchase of standard commercial
end items, other than purchases of HCF
as the end item, or steel plate, sheet or
ingots and the like that incorporate HCF;

(4) Purchases made overseas for
overseas use; or

(5) In cases where we have
memoranda of understanding [MOU)/
Offset agreements with our NATO
Allies and non-domestic HCF is
incorporated in the end item being
furnished in support of defense
contracts,

{b) Subsequent to the award of a
contract, the Contracting Officer may
waive the requirements se! forth at
252.208-7003, Required Sources for HCF,
Such waiver may be granted on a case-
by-case basis when adequate U.S.
supplies of HCF are nol available to
meet DoD needs on a timely basis. Such
waivers will only be granted to the
extent and for the period of time
necessary to permit the contractor to
acquire and use U.S. HCF,

PART 212—CONTRACT DELIVERY OR
PERFORMANCE

7. Section 212.302{S-70) is amended by
revising the last sentence to read as
follows:

212302 General.

(S-70) DoD Priorities and Allocations
Manual. * * * Authorized deviations to
the priorities and allocations rules and
regulations are published in the Manual.

PART 217—SPECIAL CONTRACTING
METHODS

8. Subpart 217.71, consisting of
sections 217.7100 through 217.7104, is
added to read as follows:

Subpart 217.71—Master Agreement
For Repair and Alteration of Vessels

217.7100 Scope of Subpart.

Acquisition policies and procedures
applicable to the Master Agreement for
Repair and Alteration of Vessels are set
forth in this part.

217.7101 Definitions.

(a) Master Agreement for Repair and
Alteration of Vessels—The Master
Agreement is not a contract and
contains no statement of work. ltis a
written compilation of both required
clauses and clauses used as applicable
which establishes in advance the terms
and conditions upon which a contractor
will effect repairs, alterations, and/or
additions to vessels, under the
provisions of job orders awarded by
contracting activities from time to time.
The clauses comprising the Master
Agreement for Repair and Alteration of
Vessels are set forth in 217.7104.

[b) Job Order—A fixed price contract
entered into with a contractor which has
previously executed a Master
Agreement! for Repair and Alteration cf
Vessels, The job order applies to a
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specific dcquisition and sets forth the
scope of work, price, delivery date, and
additional matlers peculiar to the
requirements of the specific acquisition.
The job order incorporates by reference
or appends the clauses of the Master
Agreement as required or applicable.

217.7102 Policy.

(a) The Master Agreement for Repair
and Alleration of Vessels shall be
entered into with all prospective
contractors localed within the United
Slates, its possessions, or Puerta Rico,
which request ship repair work and
which possess the organization and
facilities to perform such work
satisfactorily. Issuance of the Master
Agreement for Repair and Alteration of
Vessels does not constitute approval of
the contractor’s facilities for any
particular acquisition.

(b) When using the Master Agreement
for Repair and Alteration of Vessels in
work with prospective contractors
located outside the United States, its
possessions, or Puerto Rico, the
applicable portions of 217.7104 shall be
used as a guide,

{¢) The Government may from time to
time desire to issue job orders under the
Master Agreement for Repair and
Alteration of Vessels to effect repairs,
alterations, and/or additions to vessels
belonging tu fureign governments,
Vessels of a foreign government will be
Ireated as if they were vessels of the
United States Government, whenever so
requested by the contracting officer, The
IFB, RFP, or RFQ and job order will
identify the vessel and the foreign
government.

217.7103 Procedures,

217.7103-1 Content and Format.

The Master Agreement for Repair and
Alteration of Vessels shall contain a set
of “Contract Clauses." These contract
clauses shall be classified into two
groups. The first group, identified as Part
217.7104(a), shall include all clauses
made mandatory by statute, executive
order, or the Federal Acquisition
Regulation, and shall be incorporated
into job orders awarded under the
Master Agreement for Repair and
Alteration of Vessels. The second group,
identified as Part 217.7104(b), shall
include those clauses to be incorporated
into job orders awarded under the
Master Agreement for Repair and
Alteration of Vessels, as applicable. The
format set forth below may be adapted
lo fit specific circumstances.

MASTER AGREEMENT FOR REPAIR AND
ALTERATION OF VESSELS

This Agreement is entered into this — day
0f «——, 18—, by the United States of

America, hereinafter called the
“Government,” represented by the
Contracting Officer, . and
———————, ascorporation organized and
existing under the laws of the State of y
hereinafler called the “Contractor.” The
clauses of the Pederal Acquisition Regulation
(FAR) and the Department of Defense (DoD)
FAR Supplement, as set forth herein, have
been agreed upon by the parties hereto for
use in Invitations for Bids, Requests for
Proposals, Requests for Quotations, and/or
Job Orders to eifect repairs, alterations, and/
or additions to vessels, issued by the
Government from lime to time under this
Agreement. It is further agreed that the
clauses set forth in DoD FAR Supplement
217.7104(a) are mandatory and shall, by
reference or attachment, be incorporated in
each job order awarded pursuant to this
Agreement,

This Agreement may be cancelled by either
party upon thirty (30) days written notice
without affecting rights and liabilities under
any job order existing at the time of
cancellation; Provided, however, that the
Contractor shall perform and complete under
the terms hereof all work covered by any job
order entered into hereunder prior to the
effective date of cancellation, as such job
order may be modified by any change order
issued under clause 252.217-7101 entitled
Changes, hereof.

This Agreement may be modified only by
mutual agreement of the parties. However,
the Government has the right to cancel this
Agreement upon thirty (30) days written
notice at any time the parties fail 1o agree
upon any modification to this Agreement
which is required by statute, executive order,
the Federal Acquisition Regulation, or the
DaD FAR Supplement. A modification of this
Agreement shall not affect any job order in
existence at the time of modification, unless
the parties so agree.

The rights and obligations of the parties to
this Agreement shall be subject to and
governed by the provisions of this
Agreement, the provisions of job orders
issued hereunder, and the drawings, design
plans, and specifications. To the extent of
any inconsistency between this Agreement
and any job order, including any drawings,
design plans, and specifications, the
provisions of this Agreement shall govern.

IN WITNESS WHEREOQF, the parties have
executed this Agreement as of the day and
year first above written,

'll;HE UNITED STATES OF AMERICA
v

(Contracting Officer)

(Contractor)

(Title)

217.7103-2 Period of Agreement.

Either party to the Agreement shall
have the right to cancel it without
affecting the rights and liabilities under
any job order in existence at the time of
cancellation by giving 30 days written
notice; Provided, however, that the
contractor shall perform and complete
under the terms thereof all work covered

by any job order, and any modifications
thereto, entered into prior to the
effective date of cancellation. The
Master Agreement for Repair and
Alteration of Vessels will remain in
force until cancelled by either party
thereto.

217.7103-3 Inviting Bids, Proposals, or
Quotations for Job Orders.

(a) When a requirement arises for the
type of work covered by the Master
Agreement for Repair and Alteration of
Vessels within the United States, bids,
proposals or quotations will be solicited
from prospective contractors which
have previously executed a Master
Agreement for Repair and Alteration of
Vessels and from prospective
contractors which possess the necessary
qualifications to perform the work and
agree to execute a Master Agreement for
Repair and Alteration of Vessels before
award of a job order.

(b) The contracting officer shall
ensure that solicitations are prepared in
the Uniform Contract Format and in
accordance with FAR Part 14, Subpart
14.2 or Part 15, Subpart 154 as
applicable. Solicitations shall include
the clauses in 217.7104(a) and, as
applicable, the clauses in 217.7104(b).

enever the Government shall invite
the contractor to submit a bid or
proposal for the repair, completion,
alteration of or addition to a vessel, the
contracting officer shall notify the
contractor in reasonable detail of (i) the
nature of the work to be performed, (ii)
the date the vessel will be available to
the contractor, and (iii) the date the
work is to be completed. Whenever bulk
ammunition is aboard the vessel, the
notice shall so state. Unless the notice
otherwise states, bids or proposals shall
be submitted on the basis that the work
will be performed at the contractor's
site.

(c) In the event that the contractor is
willing and able to perform the work,
the contractor, where practicable, shall
be afforded an opportunity to inspect
the items of work to be accomplished on
such vessel, and the contractor shall
submit a bid, proposal, or quotation as
requested by the contracting officer for
the performance of the work as set forth
in the solicitation. If the contracting
officer requests the contractor to
negotiate, the contractor shall submit a
proposal which shall include a
breakdown of the price in such form and
supported by such reasonable detail as
the contracting officer may request, but
in any case indicating at a minimum the
amount proposed for (i) direct labor, (ii)
material, (iii) overhead, and (iv)
contingencies and profit.
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217.7103-4 Pre-Award Survey,

In addition to the procedures set forth
in FAR 9.104 for making the
determination called for Ly FAR 9.100,
the contracting officer may muke, before
awarding a job order, a pre-award
survey of the contractor’s operations,
including any analysis of the
contractor's proposed subcontractors, to
insure the adequacy and suitability of
facilities, including safety standards and
adequacy of fire protection, adequacy of
facilities for the health, comfort, and
welfare of the crew of the vessel, and
adequate plant protection to safeguard
the vessel and Government
property.

217.7103-5 Award of a Job Order,

Alter the receipt and evaluation of
bids or proposals and selection of the
contractor, the price for the work and
other pertinent data shall be set forth in
a job order (SF 26, SF 33), This job order,
by its lerms, is subject to the provisions
of the Master Agreement for Repair and
Alteration of Vessels. When the
acquisition has been formally
advertised, issuance of a job order,
signed by the contracting officer only,
constitutes an award. When the
procurement has been negotiated, the
job order must also be signed by the
contractor and returned to the
contracting officer.

217.7103-6 Emergency Work.

Under the following circumstances,
the contracting officer, without inviting
bids or proposals, may issue a written
order for work to a contractor who has
previously executed a Master
Agreement for Repair and Alteration of
Vessels: (i) When a vessel, its cargo, or
slores would be endangered by delay in
the performance of necessary repair
work, or (ii] when military necessity
requires immediate work on a vessel. As
soon as practicable after the issuance of
such an order, the parties are required
by the Master Agreement for Repair and
Alteration of Vessels to negotiate a
price for the work. When agreement is
reached upon & price, the contracting
officer will issue a job order pricing the
work.

217.7103-7 Repair Costs not Readily
Ascertainable.

If the nuture of any repairs is such
that their extent and probable costs are
not readily ascertainable, the
contracting officer may issue a job
order, on a negotiated or formally
advertised basis, to determine the
nature and extent of required repairs.
The job order shall provide that upon
such determination, the contractor, if
requested by the contracting officer,

shall negotiate prices for the
performance of such work as the
contracting officer may deem necessary
to accomplish the repairs. The prices so
agreed upon shall be set forth in a

(29) 252.217-7128
Water.

(30) 252.217-7129

(31) 252.217-7130

(32) 252.217-7131

Clean Air and

invoices.
Guarantees.
Discharge of Liens.

modification o the job order.

217.7103-8 Modification of Master
Agreements for Repair and Alteration of
Vessels.

Whenever the Federal Acquisition
Regulation and/or the DoD FAR
Supplement is revised, the Master
Agreement shall also be revised to
incorporate all changes made necessary

by the revision.

217.7104 Contract Clauses.

{a) The contracting officer shall insert
the following required clauses in all job
orders awarded under the Master
Agreement for Repair and Alteration of

Vessels:
(1) 252.217-7100
(2) 252.217-7101
(3) 252.217-7102
(4) 252.217-7103
Compensation.
(5) 252.217-7104

Definitions,

Changes.
Extras.
Job Orders and

Inspection and

manner of doing work.

(8) 252.217-7105

(7) 252.217-7108

{8) 252.217-7107
Claims.

{9) 252.217-7108

(10) 252.217-7109

Title. ¢
Payments.
Assignment of

Bonds.
Federal, State,

Local and Foreign Taxes.

(11) 252.217-7110

[12) 252.217-7111

(13) 252.217-7112

(14) 252.217-7113

(15) 252.217-7114
Areas,

(18) 252.217-7115

Default.

Disputes.
Performance.
Access 1o Vessel.
Certain Communist

Contragt Work:

Hours and Safety Standards Act—
Overtime Compensation.

(17) 252.217-7116

Walsh-Healey

Public Contracts Act.

(18) 252.217-7117
Clause.

(19} 252.217-7118
Benefit

(20) 252.217-7119
Contingent Fees.

(21) 252.217-7120

Equal Opportunity
Officials Not to
Covenant Against

Termination for

Convenience of the Government.

(22) 252.217-7121

(28) 252,.217-7122

(24) 252.217-7123
Inspection.

[25) 252.217-7124
Insurance.

(26) 252.217-7125
Adjustments.

(27) 252217-7126

Responsibili}y for
Liability and
Pricing of

Affirmative Action

for Disabled Veterans and Veterans of

the Vielnam Era.
(28) 252.217-7127

Affirmative Action

for Handicapped Workers.

(33) 252.217-7132 Department of
Labor Safety and Health Regulations for
Ship Repairing.

(b) The Contracting Officer shall
insert the following clauses in job orders
awarded under the Masler Agreement
for Repair and Alteration of Vessels as
applicable.

(1) 252.217-7200 Workmen's
Compensation and War Hazard
Insurance Overseas.

(2) 252.217-7201 Buy American Act
and the Balance of Payments Program.

[3) 252.217-7202 Notice to the
Government of Labor Disputes.

(4) 252.217-7203

(5) 252.217-7204

(6) 252.217-7205 Contract Schedule
Subline Items Not Separately Priced.

(7) 252.217-7206

(8) 252.217-7207

(9) 252.217-7208 Military Security
Requirements,

(10) 252.217-7209 Utilization of Small
Business and Small Disadvantaged
Business Concerns.

(11) 252.217-7210 Examination of
Records by Comptroller General.

(12) 252.217-7211 Gratuities.

(13) 252.217-7212 Conyict Labor.

(14) 252.217-7213 Priorities,
Allocations, and Allotments.

(15) 252.217-7214 Utilization of Labor
Surplus Area Concerns,

(16) 252.217-7215 Limitation on
Withholding of Payments,

(17) 252,217-7216 Equal Opportunity
Pre-Award Clearance of Subcontracts.

(18) 252.217-7217 Subcontracts.

(19) 252.217-7218 Government
Property.

(20) 252.217-7219 Federal, State,
Local, end Foreign Taxes.

(21) 252.217-7220° Quality Program.

{22) 252.217-7221 Price Reduction for
Defective Cost or Pricing Data,

(23) 252.217-7222 Duty-Free Eniry.

(24) 252.217-7223 Duty-Free Entry of
Qualifying Country Supplies.

(25) 252.217-7224 Inspection System.

(26) 252.217-7225 Advance
Payments,

{27) 252.217-7228

(28) 252.217-7227 Required Sources
for Miniature and Instrument Ball
Bearings.

(29) 252.217-7228 Interest.

{30} 252.217-7229 Competition in
Subcontracting.

(31) 252.217-7230 Audit by
Department of Defense.

(82) 252.217-7231 Subcontractor Cos!
or Pricing Data.
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(33) 252,217-7232 Value Engineering.

(34) 252.217-7233 Reserved.

(35) 252.217-7234 Required Sources
for Precision Components for
Mechanical Time Devices.

(38) 252.217-7235 « New Material.

(37) 252.217-7238 Government
Surplus.

(38) 252.217-7237 Utilization of
Women-Owned Business Concemns
(Over $10,000).

(39) 252.217-7238 Material Inspection
and Receiving Report.

(40) 252.217-7239 ' Protection of
Government Buildings, Equipment and
Vegetation.

(41) 252.217-7240 Government Delay
of Work.

(42) 252.217-7241 Distribution of
Defense Subcontracts Placed Overseas.

(43) 252.217-7242 Safety Precautions
for Ammunition and Explosives.

(44) 252.217-7243 Cost Accounting
Standards.

(45) 252.217-7244 Notification of
Changes,

(46) 252.217-7245 Engineering
Change Proposals (ECP’s).

(47) 252.217-7246 Change Order
Accounting.

(48) 252.217-7247 Contracts
Conditioned Upon the Availability of
Funds.

(49) 252,217-7248 Preference for
Domestic Specialty Metals.

(50) 252.217-7249 Preference for
United States-Flag Air Carriers.

(51) 252.217-7250 Exclusionary
Policies and Practices of Foreign
Governments,

(52) 252.217-7251 Hazardous
Material Identification and Material
Safety Data.

(53) 2562.217-7252 Certification of
Requests for Adjustment or Relief
Exceeding $100,000.

(54) 252.217-7253 Qualifying Country
Sources as Subcontractors.

(55) 252.217-7254 Stop Work Orders.

PART 228—BONDS AND INSURANCE

9. Section 228.7102 is amended by
revising paragraph (a){2} to read as
follows:

228,7102 Safety Precautions for
Ammunition and Explosives,

(a) L

(2) Nammable liquids, acids or other
chemicals having fire or explosive
characteristics unless such chemicals
are intended for initiation, propulsion or
detonation as an integral or component
part of an ammunition or explosive end
llem or weapon sysiem.

. - . . .

PART 230—COST ACCOUNTING
STANDARDS

10, Section 230.7106 is revised to read
as follows:

230.7106 Preaward Capital Employed
Application.

An offset to the profit objectives as
set forth in FAR 15.9 is not required for
CAS 417 cos! of money.

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

236.7200 through 236.7205-3 |Removed)

11. Subpart 236.72, consisting of
sections 236.7200 through 236.7205-3, is
removed.

PART 242—CONTRACT
ADMINISTRATION

12, Section 242.1402 is amended by
revising the last sentence of paragraph
(a)(2)(S-70) to read as follows:

242.1402 Volume Movements Within the
Continental United States.

(a){2){S-70) * * * The transportation
office will review the contracts and
report planned volume movements in
accordance with Chapter 201 of the
Military Traffic Management Regulation
(AR 55-355, NAVSUP INST 4600.70,
AFM 75-2, MCO P4600 14A, DLAR
4500.3) (MTMR).

PART 243—CONTRACT
MODIFICATIONS

243301 [Amended]

13. Section 243.301 is amended by
revising the words “Block 12" appearing
in the undesignated paragraph following
paragraph (a)(2)(ii)(E)b. to read "Item
14"

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

14. Section 252.208-7003 is added to
read as follows:

252.208-7003 Required Sources for High
Carbon Ferrochrome (HCF).

As prescribed at 208.7603(a), insert the
following clause:

REQUIRED SOURCES FOR HIGH CARBON *
FERROCHROME (APR 1984)

(&) For the purpose of this clause: “U.S.
manufacture” means high carbon
ferrochrome manufactured in the United
States regardless of source of the chrome ore.
HCF means ferrochrome alloy that contains
three percent or more carbon and 50 percent
or more chromium.

{b) The Contractor agrees that end items,
components and processed materials thereof

delivered under this coatract shall contain
HCF of U.S. manufacture only.

{c) The Contractor agrees ta insert this
clause, including this paragraph (c), in every
subcontract and purchase order issued in
performance of this contract, unless he
knows that the item being purchased
contains no HCF,

{d) The Contracior agrees to retain until the
expiration of three (3) years from the date of
final payment under this contract and to
make available during such period, upon
request of the Contracting Officer, records
gshowing compliance with this clause.

(e) The requirement for delivery in (h)
above may be waived in whole or in part on
o case-by-case basis by the Contracling
Officer when such waiver is determined to he
in the Government’s interest and it meels the
provisions of Subpart 208.76 of the DoD FAR
Supplement,

{f) The provisions of this clause do not
upply to the Contractor when he obtains an
end item in support of DoD Memoranda of
Understanding (MOU)/offset agreements
with NATO Allies and nondomestic HCF is
incorporated in the end item being furnished
in support of the defense contract.

(g) The Contractor or subcontractor that
uses HCF to produce end items, companents
or processed material is not required to keep
its inventory of U.S. versus foreign produced
HCF separate for storage or control purposes.
However, Contractor or subcontractor must
be able to show (when requested by the
Contracting Officer) that U.S. HCF in
adequate quantities has been procured in
support of the defense contract when
required end items, components or processed
material incorporate HCF in the
manufacturing process.

(End of clause)

15. Sections 252.217-7100 through
252.217-7254 are added to read as
follows:

252.217-7100 Definitions.

As prescribed at 217.7104(a), insert
FAR clause 52.202-1 (APR 1984},

252.217-7101 Changes.

As prescribed al 217.7104(a), insert the
following clause;

CHANGES (APR 1982)

The Contracting Officer may at any time,
by written change order, and without notice
to the sureties, make changes within the
general scope of any job order issued under
this agreement in (i) drawings, designs, plans
and specifications, (i) work itemized in any
job order, (iii} place of performance of the
work, and (iv) time of commencement or
completion of the work, and may otherwise
vary the requirements of the job order within
the general scope thereof, If any such change
causes an increase or decrease in the cost of,
or the time required for, performance of the
job order, whether changed or not changed
by any such change order, an equitable
adjustment shall be made in the price or in
the date of completion, or both, and the job
order shall be modified in writing
accordingly. The price adjustment for the
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change order and the adjustment in the date
of completion shall be agreed upon and
reduced 10 writing st the time the chunge is
ordered or as soon thereafter as praclicable.
A request for price adjustment. together with
the Conlractor’s written estimate of the
increased cost, must be asserted within ten
(10) days from the date of receipt by the
Contractor of the modification of change or
within such further time as the Contracting
Officer may allow on request made by the
Contractor during such period; Provided,
however, that the Contracting Officer, if he
decides that the facts justify such action, may
receive and act upon any sach request
asserted at any Iater time priot to final
payment under the job order, excopt that in
such evenl no profit shall be allowed 1o the
Contractor, Where the cost of property made
obsolete or excess as result of a change is
included in the Contractor’s claim for
adjustment, the Contracting Officer shall
have the right to prescribe the manner of
disposition of such property. Failure to agree
to any adjusiment shall be a dispute
concerning a question of fuct within the
meaning of clause 252.217-7111 entitled
DISPUTES hereol. However, nothing in this
clause shall excuse the Contractor from
proceeding with the job order as changed.

(End of clause)

252.217-7102 .Extras,

As prescribed at 217.7104({a), insert
FAR clause 52.232.11 (APR 1964).

252.217-7103 Job Orders and
Compensation.

As prescribed at 217.7104(a), insert the
following clause:

JOB ORDERS AND COMPENSATION (APR
1582)

[a)(1) When the Contracting Officer invites
bids for the performance of work under this
agreement and. upon receipt of & bid in
scoordance therewith from the Contractor,
determines that such work should be
awarded to the Contractor, the price for the
work shall be get forth in & job order and
such job order shall be signed and issued by
the Contracting Officer. The issuance of such
job order shall constitute an award of the
work to the Contractor in response to his bid.
Such job order shall be deemed 10
incorporate the terms and conditions of this
agreement.

{2) When the Coatracting Officer requests
proposals or quotations for the performance
of work under this agreement on a negotiated
basis and, upon receipt of proposals or
quotations in accordance therewith from the
Controctor, determines that the work should
be performed by the Contractor, the price for
the work shall be set forth in a job order, and
such job order shall be signed and issued by
the Contracting Officer and signed and
scknowledged by the Contractor. Such job
order shall be deemed to incorporate the
terms and comditions of this agreement.

{b) Whenever the Contracting Officer
determines that a vessel, (s cargo or stores
would be endangered by delay or whenever
the Contracting Officer determines that
military necessity requires immediate
performance of work on « vessel, the

Contracting Officer may issue a wrillen
order, with which the Contractor hereby
agrees lo comply, to perform work on such
vessel within his capabilities. As soon as
practicable after the issuance of such written
order, the Contracting Officer and the
Contractor shall negotinte a price for the
work and the Contracting Officer shall issue
# job order covering such work. In connection
with negotiation of a price for such work. the
Contractor shall, upon request, furnish the
Contracting Officer with a breakdown of
costs incurred by the Contractor and an
estimate of costs expected to be incurred in
the performance of such work as required by
the Contracting Officer. The Contracior shall
keep records showing the cost of performing
such work, and such records shal be
available for inspection by the Covergment
at reasonable times. Failure of the parties to
agree upon the price of such work shall
constitute a dispute within the meaning of
clause 252.217-7111 entitled “DISFUTES."” In
the meantime, the Contractor shall diligently
proceed with the performance of the work.
() If the nature of any repairs is such that
their extent and probable cost are not readily
ascertainable, the Contracting Officer may
issum a job order, on a negotiated or formally
advertised basis, for the work necessary to
determine the nature and extent of repairs,
Upon determining the nature and extent of
repairs, the Contractor shall, if so requested
by the Contracting Officer, negotiate prices at
which the Contractor will perform such work
as the Contracting Officer may determine
necessary o accomplish the repairs, and the
prices so shall be set forthin a
modification of the job order. Faiture of the
parties lo so agree shall constitute a dispute
within the meaning of clause 252.217-7111. In
the meantime, the Contractor shall diligently
proceed with the performance of the work
specified in the job order as determined
necessary by the Contracting Officer.

{End of clause)

252.217-7104 Inspection and Manner of
Doing Work.

As prescribed at 217.7104(a), insert the
following clause:

INSPECTION AND MANNER OF DOING
WORK (APR 1982)

{a} Work shall be performed hereunder in
accordance with the job order, and any
drawings and specifications made a part
thereof, as modified by any change order
issued under cinuse 252.217-7101 entitled
“CHANGES" hercof.

{b} Unless otherwise specifically provided
in thejob order, all operational practices of
the Contractor and all workmanship and
material, equipment and articles used in the
performance of wark hereunder shall be in
accordunce with the rules and requirements
of the American Burean of Shipping, the US.
Coast Guard, and the Institule of Electrical
and Electronic Engineers, in effect at the time
of the Contractor's submissien of bid (or
sccoptance of the job order, if negotiated),
and the best commercial marine practices,
except when Navy specifications are
specified in the job order, in which case
Naval standards of materia! and
workmanship shall be followed. The

salicitation shall prescribe the Navy standard
whenever applicable, and the decision of the
Contracting Officer shall be final.

(c) All material and workmanship shall be
subject to inspection and test al all times
during the Contractor's performance of the
work to determine their quality and
sultability for the purpose intended and
compliance with the job order, In case any
material or workmanship fumished by the
Contractor is found prior to redelivery of the
vessel to be defective, or not in accordance
with the requirements of the job order, the
Government, in addition to its rights under
clause 252.217-7130 entitled
"GUARANTEES" hereof, shall have the right
prior to redelivery of the vessel to reject such
material or workmanship, and to require its
correction or replacement by the Contractor
at the Contractor’s cost and expense. i the
Contractor fails to proceed promptly with the
replacement or correction of such material or
workmanship, as required by the Contracting
Officer, the Government may, by contract or
otherwise. replace or correct such material or
workmanship and charge to the Contractor
the excess cost occasioned the Government
thereby. As specified in the job order, the
Contractor shall provide and maintain an
inspection system acceptable to the
Governmen! the work specified in
the job order. Re of all inspection work
by the Contractor shull be kept complete and
available to the Government during the
performance of the job order and for a period
of ninety (90) days after completion of all
work required by the job order.

(d) No welder shall be permitted to work in
connection with repairs, completion,
alterations, or additions to vessels unless he
is 4t the time, qualified to the stundards
established by the U.S. Coast Guard,
American Bureau of Shipping, or Department
of the Navy for the type of weiding being
performed. Qualifications of a welder for this
purpose shall be as specified in the job order.
No welder shall be permitted 1o work on
production applications of welding other than
those for which he has qualified.

(2) The Contractor shall exercise
reasonable care to protect the vesse] from
fire, and the Contractor shall maintain &
reasonable system of inspection over the
activities of welders, burners, riveters,
painters, plumbers, and similar workers,
particularly where such activities nre
undertaken in the vicinity of the vessel's
magazines, fuel oil tanks or storerooms
containing flammable materials. A
reasonnble number of hose lines shall be
maintained by the Contractor rexdy for
immediate use on the vessel at all times
while the vessel is berthed alongside the
Contractor's pler or in drydock or on a
marine rallway, Unless otherwise provided in
the job order, the Contractor shall provide
sufficient security patrols to reascnably
maintain & fire watch for protection of the
vessel when the ship is in the Contractor's
custody. All tanks under alteration or repair
shall be cleaned, washed and steamed out or
otherwise made safe by the Contractor if and
to the extent necessary, and the Contracting
Officer shall be furnished with a “gas-free” o
“safe-for-hotwork" certificate befare any hot
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work is done on a tank. The contents of any
tunks shall be treated as Government
property in accordance with clause 252217~
7218 entitled "GOVERNMENT PROPERTY."
Any disposition of said contents shall be at
the direction and with the concurrence of the
Contracting Officer.

{f) Except as otherwise provided in the job
order, when the vessel is in the custody of the
Contractor or in drydock or on a marine
roilway and the temperature bacomes as low
os thirty-five (357 ) Fahrenheit, the
Caontractor shall keep all hose, pipe lines,
fixtures, traps, tanks, and other receptacles
on the vessel drained to avoid damage from
{-eexing. or if this is not practicable, the
vessel shall be kept heated to prevent such
damage. The vessel's stern tube and propeller
hubs shall be protected from frost damage by
applied heat through the vse of a salaumander
or other proper means.

(g) The work shall, whenever practicable,
be performed in such manner as not to
interfere with the berthing and messing of
civilian or military personnel attached to the

vessel, and provisions shall be made so that
pmonnd shall have access to the

vessel at all times, it being understood that
such personnel will not interfere with the
work or the Contractor’s workmen,

{h) The Government does nol guarantee the
correctness of the dimensions, sizes, and
shapes set forth in any job order, sketches,
drawings, plans or specifications prepared or

except
job order requires that the work be performed
by the Contractor prior 1o any opportunity to
make the necessary inspection. The
Contractor shall be responsible for the
correctness of the shape, sizes, and
dimensions of part to be furnished hereunder
except as above set forth and other than
those furnished by the Covernment.

(1) The Contractor shall at all times keep
the site of the work on the vessel free from
sccumulation of waste material or rubbish
caused by his employees or the work, and at
the competition of the work shall remave all
rubbish from and about the site of the work
and shall leave the work in its immediate
vicinity “"broom clean,” unless more exactly
,‘;n‘cined in the fob order.

(End of clause)

252.217-7105 Title.

As prescribed at 217.7104(a), insert the
following clause:

TITLE (APR 1982)

Unless title 10 materials and equipment
scquired or produced for, or allocated to. the
performance of this t shall have
vested praviously in the Covernment by |
virtue of other provisions of this agreement,
title to ull materials and equipment to be
incorporated in any vessel or part thereof, or
1o be placed upon any vessel or part thereof
in accordance with the requirements of the
job order, shall vest in the Government upon
delivery thereof at the plant or such other
locution us may be specified in the job order
for the performance of the work: Provided,
however, that the provision of this clavse or
other provisions of this agreement shall not
be construed as relieving the Contractor from

the full responsibility for all such Contractor-

fumished materials and equipment or the
restorution of any damaged work or as a
waiver of the right of the Government to
require the fulfillment of all the terms of this
agreement, il being expressly understood and
ugreed that the Contractor shall assume
without limitation the risk of loss for any
such materials and equipment until such time
as all work is completed and accepied by the
Government and the vessel is redelivered to
the Government. Upon completion of the job
order, or with the approval of the Contracting
Officer at any time during the performance of
the job order, sll such Contractor-furnished
materials and equipment not incorporated in
any vessel or part thereol, or not placed vpon
any vessel or part thereof, in accordance with
the requirements of the job order, shall
became the property of the Contractor,
except those materials and equipment the
cost of which has been reimbursed by the
Government to the Contractor.

{End of clause]

252.217-7106 Payments.
As prescribed at 217.7104{a), insert (he
following clause:

PAYMENTS (APR 1982)

{a) Progress payments (which are hereby
defined as payments prior o completion of
waork in progress under any job order] shall
be made as the work upon the
submission by the Contractor of invoices
therefor in such form and with such copies as
the Contracting Office may prescribe. Such
invoices may be submitted semi-monthly or
more frequently if expenditures by the
Contractor warranl. No progress payment
will be required under this clause upon
invoices aggregating less than $5,000, Such
progress payments shall be made upon the
basis of the value, computed on the price of
the job order, of labor and materials
incorporated in the work, materials suitably
stored at the sile of the work, and
preparatory work already completed, all as
estimated or approved by the Contracting
Officer, less the aggregate of any previous
payments. For the purpose of enabling the
Coutracting Officer 1o make such estimate or
give such approval, the Contractor will
furnish to the Contracting Officer, upon
request, such conceming
expenditures on the work to date as may be
requested.

(b} In making such progress payments,
there shall be retained five percent (5%) of
the amoun! estimated or approved by the
Contracting Officer pursuant to p.ngmpb {a)
above until final completion and acceptance
of all work covered by the job order.

(c) i the Contracting Officer so directs,
progress payments under paragraph (a) of
this clause shall be based upon the price of
the job order as adjusted from time to time as
a result of change orders under clanse
252.217-7101 entitled CHANGES hereof. If the
Contracting Officer has not dirécted that the
increase ar decrease in price as a result of
any change onder be taken into account for

purposes of progress payments under
paragraph [a) of this clause, |i) payments on
account of such increases shall be made from
time to time when the increase is determined
pursuant to clause 252.217-1701 entitled

CHANGES: and (ii) reductions on account of
such decreases shall be made for the
purposes of subsequent progress payments as
soon as the amounts thereof are determined
pursuant to clause 252.217-1201 entitled
CHANCES f.

{d) Upon completion of the work under a
job order and final inspection and acceptance
thereof and upon submission of invoices
therefor in such form and with such copies as
the Contracting Officer may prescribe, the
Contractor shall be paid for the price of the
job order, as adjusted pursuant jo clavse
252.217-7101 entitled CHANGES heveof, less
the amount of all previous payments.

(e) All materials, equipment, and other
property or work in process covered by
progress payments made by the Government
shal) upon the making of such
payments become the sole property of the
Government, and shal! be subject to the
provizion of clause 252.217-7105 entitled
TITLE hereof,

(End of clausa)

252.217-7107 Assignment of Claims.

As prescribed at 217.7104(a), insert
FAR clause 52.232-23 (APR 1964),

252.217-7108 Bonds.

As prescribed at 217.7104{a}, insert the
following clause:

BONDS (APR 1962)

{a) If the solicitation requires a bid bond to
be furnished, the Contractor may fumish in
lieu thereof an unnual bid bond, or evidence
thereof, or an annual performance and
payment bond, or evidence thereof If bonds
are not required by the solicitation, the
Government resecves Lhe right at the
discretion of the Contracting Officer to
require a performance and payment bond, in
form, smount, and with a surety acceplable
to the Contracting Officer, and if said bond is
in fac! required, then the bid price shal)l be
increased vpon the award of 2 job order in an
amount not to exceed the premium of a
corporate surety bond; and the Contractor by
submitting a bid warrants that he has not
included in his price any contingency to
cover the premium of said bond.

(b) If any surety upon any bond {furnished
in connection with a job order under this
agreement becomes unacceptable to the
Government, or if any such surety fails to
furnish reports as to his financial condition
from time to lime as requested by the
Government, the Contractor shall promptly
fumish such additional security as may be
required from time to time 1o protect the
interests of the Covernment and of persons
supplying labor or materials in the
prosecution of the work contemplated by this
agreement,

(End of clause)

252.217-7109 Federal, State, Local, and
Foreign Taxes.

As prescribed at 217.7104(a), insert
FAR clause{s) 52.229-3, 52.229-4, 52.229-
5, 52.228-6, and 52.229-7 {APR 1984), as
applicable.
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252.217-7110 Default.

As prescribed at 217.7104(a), insert the
following clause:

DEFAULT (APR 1982)

{a) The Government may, subjéct to the
provisions of paragraph (b) below, by written
Notice of Default to the Contractor, terminate
the whole or any part of a job order in any
one of the following circumstances:

{i) if the Contractor fails to make delivery
of the supplies or to perform the services
within the time specified in a job order or any
extension thereof; or

{ii) if the Contractor fails to perform any of
the other provisions of this agreement or a
job order issued hereunder, or so falls to
make progress as to endanger performance of
the job order in accordance with its terms.

{b) Except with respect to defaults of
subcontractors, the Contractor shall not be
liable for any excess costs if any failure to
perform the job order arises from causes
beyond the control and without the fault or
negligence of the Contractor. Such causes
may include, but are not restricted to, acts of
God or of the public enemy, acts of the
Covernment in either its sovereign or
contractual capacity, fires, floods, epidemics,
quarantine restrictions, strikes, freight
embargoes, and unusually severe weather;
but in every case failure to perform must be
beyond the control and without the fault or
negligence of the Contractor. If the failure to
perform is caused by the default of a
subcontractor, and if such default arises out
of causes beyond the control of both the
Contractor and the subcontractor, and
without the fault or negligence of either of
them, the Contractor shall not be liable for
any excess costs for failure to perform, unless
the supplies or services to be furnished by the
subcontractor were oblainable from other
sources in sufficient time to permit the
Contractor to perform the job order within
the time specified therein. As used in this
clause, the word “subcontractor” means
subcontractor at any tier,

(c) In the event the Government terminates
the job order in whole or in part as provided
in paragraph (a) of this clause, the
Government may, upon such terms and in
such manner as the Contracting Officer may
deem appropriate, arrange for the completion
of the work so terminated, at such plant or
plants, including that of the Contractor, as
may be designated by the Contracting
Officer; Provided, that the Contractor shall
continue the performance of the job order to
the extent not terminated under the
provisions of this clause. If the work is to be
completed at the plant, the Government may
use all tools, machinery, facilities and
equipment of the Contraclor determined by
the Contracting Officer to be necessary for
that purpose. If the cost to the Covernment of
the work procured ‘or completed (after
adjusting such cost to exclude the effect of
changes in the plans and specifications made
subsequent to the date of termination)
exceeds the price fixed for work under the
job order (after adjusting such price on
account of changes in the plans and
specifications made prior to the date of
termination), the Contractor or his surety, if
any, shall be liable for such excess.

(d) If & job order is terminated in whole or
in part as provided in paragraph (a) of this
clause, the Government, in addition to any
other rights provided in this clause, may
require the Contractor lo transfer title and
delivery to the Government, in the manner
and to the extent directed by the Contracting
Officer, (i) any completed supplies and (fi)
such partially completed supplies and
materials, parts, tools, dies, jigs, fixtures,
plans, drawings, information and contract
rights (hereinafter called “manufacturing
materials”) as the Contractor has specifically
produced or specifically acquired for the
Eerformance of such part of the job order as

as been terminated; and the Contractor
shall, upon direction of the Contracting
Officer, protect and preserve property in
possession of the Contractor in which the
Government has an interest. The Government
shall pay to the Contractor the job order price
for completed items of work delivered to and
accepted by the Government, and the amount
agreed upon by the Contractor and the
Contracting Officer for manufacturing
materials delivered to an accepted by the
Government, and for the protection and
preservation of property. Failure to agree
shull be a dispute concerning a question of
fact within the meaning of clause 252.217-
7111 entitled DISPUTES hereof,

(e) If, after notice of termination of the job
order under the provisions of this clause, it is
determined for any reason that the
Contractor was not in default under the
provisions of this clause, or that the default
was exusable under the provisions of this
clause, the rights and obligations of the
parties shall be the same as if the notice of
termination has been issued pursuant to the
clause 252.217-7120 hereof entitled
TERMINATION FOR CONVENIENCE OF
THE COVERNMENT.

{f) If the Contractor fails to complete the
performance of & job order within the time
specified therein, or any extension thereof,
the sctual damage to the Government for the
delay will be difficult or impossible to
determine, Therefore, in lieu of actual
damage, the Contractor shall pay to the
Government as fixed, agreed, and liquidated
damages for each calendar day of delay. the
amount, if any, set forth in the job order
(prorated to the neares! hour for fractional
days). Alternatively, the Governmen! may
terminate the job order in whole or in part as
provided in paragraph {a) of this clause, and
in that event the Contractor shall be liable, in
addition to the excess costs provided in
paragraph (c) above, for such liquidated
damages accruing until such time as the
Government may reasonably obtain
completion of the work described in the job
order. The Contractor shall not be churged
with liquidated damages when the delay
arises out of causes beyond the control and
without the fault or negligence of the
Contractor, as defined in paragraph (b)
above, and in such event, subject to the
provisions of clause 252.217-7111 entitled
DISPUTES of this agreement, the Contracting
Officer shall ascertain the facts and the

extent of the delay and shall extend the time -

for performance when in his judgment the
findings of fact justify an extension.

(g) The rights and remedies of the
Government provided in this clause shall not

be exclusive and are in addition to any other
rights and remedies provided by law under
this agreement.

{End of clause)

252.217-7111 Disputes.

As prescribed at 217.7104(a), insert
FAR clause 52.233-1 (APR 1984).

252.217-7112 Performance,

As prescribed at 217.7104(a), insert the
following clause:

PERFORMANCE (APR 1982)

(@) Upon the issuance of a job order, the
Contractor shall promptly commence the
work specified therein and in any plans and
specifications made a part thereof, and shall
diligenily prosecute the work to completion.
The Contractor shall not commence work
until the job order has been issued, except in
the case of work ordered by the Contracting
Officer as provided in paragraph (b) of clause
252.217-7103 entitled JOB ORDERS AND
COMPENSATION hereof.

(b) The Government shall deliver the vessel
described in the job order at such time and
location as may be specified in the job order,
and, upon completion of the work, the
Government shall accept delivery of the
vessel at such time and location as may be
specified in the job order.

{c) The Contractor shall, without charge
and without specific requirement thereof in a
job order:

(i) Make available at the plant to personnel
of the vessel while in drydock or on a marine
railway, toilet and similar facilities
acceptable to the Contracting Officer as
adeguate in number and sanitary standards.
Supply and maintain, in such condition as the
Contructing Officer may reasonably require,
suitable brows and gangways from the pier,
drydock or marine rallway to the vessek

(ii) Test salvage, scrap, or other ship's
material of the Government resulting from
performance of the work as ltems of
Covernment-Furnished Property in
accordance with the provisions of clause
252.217-7218 entitled GOVERNMENT
PROPERTY.

(iii) Perform. or pay the cost of, any repair,
reconditioning or replacement made
necessary s the result of the use by the
Contractor of any of the vessel's machinery,
equipment or fittings, including. but not
limited to, winches, pumps, rigging, or pipe
lines: and

{iv) Furnish suitable offices, office
equipment and telephones at or near the site
of the work as the Contructing Officer
reasonably requires for himself and his staff.

{d) Except as otherwise provided in the job
order, the Contractor shall furnish all
necessary material, labor, services,
equipment, supplies, power, accessories,
facilities, and such other things and services
os are necessary for accomplishing the work
specified in the job order subject to the right
reserved in the Government under clause
252,217-7218 entitled COVERNMENT
PROPERTY.

{e) Dock and seu trials of the vessel when
required by the Government shall be
specified in the job order. Unless otherwise
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expressly provided in the jobr order, during
the conduct of such trials the vessel shall be
under the control of the vessel's commander
and crew with representatives of the
Contractor and the Government on board to
determine whether or not the work dane by
the Contractor has been satisfactorily
performed. Dock and sea trials nol specified
by the job order which the Contractor
requires for his own benefit shall not be
indertaken by the Contractor without prior
notice 1o and approval of the Contracting
Officer; any such dock trials shall be
conducted af the expense of the Contractor,
and any such ses trials shall be conducted at
the risk and expense of the Contractor. The
Contractor shall provide and install all
fittings and appliances which may be
necessary for the dock and sea trials. to
rviable the representatives of the Government
to determine whether the requirements of the
job order, plans, and specifications have been
met, and the Contractor shall be responsible
for the care, installation and removal of
instruments und apparatus furnished by the
Government for such trials.

(End of clause)

252.217-7113  Access to Vessel

As prescribed at 217.7104(a), insert the
following clause:

ACCESS TO VESSEL (MAY 1983)

(2) A reasonable number of officers,
employees, and associates of the
Government, or other prime Contractors with
the Government, and their subcontractors,
shall, ag authorized by the Supervisor, have
it all reasonable times, admission to the
plant, and access 1o vessel(s) to perform and
[ulfill their respective obligations to the
Government on a noninterference basis. The
Contractor shall make reasonable
arrangements with the Government or
Contractors of the Covernment, as shall have
been identified and auvthorized by the
Supervisor, to be given admission to the
Contractor's facilities and sccess 10 the
vessel(s) and to office space, work areas,
storage or shop areas, or other facilities and
services, necessary for the performance of
their ruspective responsihilities and
reasonable to their performunce. All such
above personnel shall be required to comply
with all Contractor rules and regulations
governing personnel at its shipyard, including
those relative to safety and security,

(b) The Contractor further agrees as
authorized by the Supervisar, 1o afford to a
reasonable number of officers. employees,
and associates of offerors on other
contemplated work, the same privileges of
sdmission to the Contractor's plant and
acceds to the vessal{s) on a noninterference
hasis subject to all Contractor rules and
regulations governing personnel in its
'--‘u;_v_mrd. including those refative to safety

ind security,

(c] The vessel, its equipment, movable
slores, cargo, or other ship's material shall
not be congidered Government-Furnished
|"||{‘.¢|1y.

(End of clause)

252.217-7114  Certain Communist Areas.
As prescribed at 217.7104(a), insert
FAR clause 52.225-11 (APR 1984).

252.217-7115 Contract Work Hours and
Safety Standards Act—Overtime
Compensation.

As prescribed at 217.7104(a), insert
FAR clavse 52.222-4 (APR 1984).

252.217-7116 Walsh-Healey Public
Contracts Act

As prescribed at 217.7104(a), insert
FAR clause 52.222-20 (APR 1984).

252.217-7T117 Equal Opportunity Clause.
As prescribed at 217.7104(a), insert
FAR clause 52.222-26 {APR 1984),

252.217-7118 Officials Not to Benefit.

As prescribed at 217.7104(a), insert
FAR clause 52.203-1 (APR 1884].

252.217-7119 Covenant Against
Contingent Fees.

As prescribed at 217.7104(a), insert
FAR clause 52.203-5 (APR 1984).

252.217-7120 Termination for
Convenience of the Government.

As prescribed at 217.7104(a), insert
FAR clause(s) 52.249-1 or 52.249-2 [APR
1984), as applicable.

252.217-7121 Authorization and Consent.
As prescribed at 217.7104(a), insert
FAR clause 52.227-1 (APR 1984).

252.217-7122 Notice and Assistance
Regarding Patent and Copyright
Infringement.

As prescribed at 217.7104(a), insert
FAR clause 52.227-2 (APR 1984).

252.217-7123 Responsibility for
Inspection.

As prescribed at 217.7104(a), insert
FAR clause 52.246-1 (APR 1984).

252.217-7124 Liabllity and Insurance.
As prescribed at 217.7104(a}, insert the
following clause:

LIABILITY AND INSURANCE (AUG 18483)

{a) The Conjractor shall exercise
reasonable care and use his best efforts 1o
prevent accidents, injury or damage to all
employees, persons and property, in and
about the work, and to the vessel or part
thereof upon which work is done.

(b) The Contractor shall nat, unless
otherwise directed or approved in writing by
the Department, carry or incur the expense of
any insurance against any form of Joss or
damage to the vessels or to the materials or
equipment therefor to which the Government
has title or which have been furnished by the
Government for installation by the
Contractor. The Government assumes the
risks of loss of and demage to the vessels and
such materials and cquipment. The
Government does not assume any risk with

respect (o loss or damage compensated for by
insurance or olherwise or resulting from risks
with respect to which the Contractor has
failed to procure or maintain insurance, if
available, as required or approved by the
Department; Provided, further, that under this
clause the Government does not assume any
risk with respect to, and will not pay lor any
costs of the Contractor for the inspection,
repair, replacement, or renewsl of any
defects themselves in the vessel(s] or such
materials and equipment due to (A) defective
workmanship er defective materials or
equipment performed by or furnished by the
Contractor or its subcontractors; or (B)
workmanship or materials or equipment
performed by or furnished by the Contractor
or its subcontractors which dofes) not
conform to the requirements of the contract,
whether or not any such defect is latent or
whether or not any such nonconformance is
the result of negligence; Provided, further,
that under this clause the Governmént does
not assume the risk of and will not pay for
the costs of any loss, damage, liability or
expense caused by, resulting from, or
incurred as a consequence of delay or
disruption of any type whatsoever; or willful
misconduct or lack of good faith on the part
of any of the Contractor’s directors, officers
and any of its managers, superintendents or
other equivalent representatives who have
supervision or direction of (i) all or
substantially all of the Contractor’s business
or (ii} all or substantially all of the
Contractor’s operation at any one plant;
Provided, however, that as to such risk
assumed and borne by the Covernment, the
Government shall be subrogated to any
claim, demand or cause of action against
third persons which exists in favor of the
Contractor, and the Contractor shall, if
required, execute a formal assignment or
transfer of claims, demands or causes of
action; Provided, further, that nothing
contained in this paragraph shall create or
give rise to any right. privilege or power in
any person except the Contractor, nor shall
any person (excep! the Contractor) be or
become entitled thereby to proceed directly
against the Government, or join the
Government as a co-defendant in any action
against the Contractar brought to determine
the Contractor’s liability or for any other
purpose. Notwithstanding the foregoing, the
Contractor shall bear the first five thousand
dollars ($5,000) of loss or damage from each
occurrence or incident the risk of which the
Government otherwise would have assumed
under the provisions of this paragraph.

(¢} The Contractor indemnifies and holds
harmliess the Government, its agencies and
instrumentalities, the vessel and its owners,
againat all suits, actions, claims, costs or
demands (including, without limitation, suits,
actions, claims, costs or demands resulting
from death, personal injury and property
damage) 1o which the Government, its
agencies and instrumentalities, the vesse! or
its owner may be subject or put by reason of
damage or injury (including death) to the
property or person of any one other than the
Govemment, ils agencies, instrumentalities
#nd personnel, the vessel or its owner, arising
or resulting in whole or in part from the fault,
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negligence, wrongful act or wrongful
omission of the Contractor, or any
subcontractor, his or their servants, agents or
employees: Provided, that the Contractor’s
obligation to indemnify under this paragraph
(¢} shall not exceed the sum of three hundred
thousand dollars ($300.000) on account of an
one accident or occurrence in respect of any
one vessel. Such indemnity shall include,
withou! limitation, suits, actions, claims,
costs or demands of any kind whatsoever,
resulting from death, personal injury or
property damage occurring during the period
of performance of work on the vessel or
within ninety (90) days after redelivery of the
vessel; and with respect to any suits, actions,
claims, costs, or demands resulting from
death, personal injury or property damage
occurring after the expiration of such period,
the rights and liabilities of the Government
and the Contractor shall be as determined by
other provisions of this agreement and by
law; Provided, however, that such indemnity
shall apply to death occurring after such
period which resulls from any personal injury
received during the period covered by the
Contractor’s indemnity as provided herein,

{d) The Contractor shall, at his own
expense, procure, and thereafter maintain
such casualty, sccident and liability
insurance, in such forms and amounts as may
be approved by the Government, insuring the
performance of its obligations under
paragraph (c) of this clause. Further, the
Contractor shall procure and maintain in
force Workmen's Compensation Insurance
{or its equivalent) covering its employees
engaged on the work and shall insure the
procurement and maintenance of such
insurance by all subcontractors engaged on
the work, The Contractor shall provide such
evidence of such insurance as may be, from
time to time, required by the Government.

(e) No allowance shall be made the
Contractor in the job order price for the
inclusion of any premium expense or charge
for any reserve made on account of self-
insurance for coverage against any risk
assumed by the Government under this
clause.

{f) As soon as practicable after the
occurrence of any loss or damage the risk of
which the Governmen! has assumed, written
notice of such loss or damage shall be given
by the Contractor to the Contracting Officer,
which notice shall contain full particulars of
such loss or damage. If claim is made or suit
is brought thereafter against the Contractor
as the result or because of such eévent, the
Contractor shall immediately deliver to the
Government every demand, notice, summons
or other process received by him or his
representatives. The Contractor shall
cooperate with the Government and, upon the
Covernment’s request, shall assist in
effecting settlements, securing and giving
evidence, obtaining the attendance of
witnesses und in the conduct of suits; and the
Government shall pay to the Contractor the
expense, other than the cost of maintaining
the Contractor's usual organization, incurred
in so doing. The Contractor shall not, except
at his own cost, voluntarily make any
payment, assume any obligation or incur any
expense other than shall be imperative for
the the protection of the vessel or vessels at
the time of said occurrence of such event,

{g) In the event of loss of or damage to any
of the vessels or any of the materials or
equipment therefor which may result in a
claim against the Government under the
insurance provisions of this contract, the
Contractor promptly shall notify the
Contracting Officer of such loss or damages,
and the Contracting Officer may, without
prejudice to any other right of the
Government, either:

(i) Order the Contractor to proceed with
replacement or repair, in which event the
Contractor shall effect such replacement or
repair. The Contractor shall submit to the
Contracting Officer & request for
reimbursement of the cost of such
replacement or repair together with such
supporting documentation as the Contracting
Officer may reasonably require, and shall
identify such request as being submitted
under the “Insurance” clause of the contract.
If the Government determines that the risk of
such loss or damages is within the scope of
the risks assumed by the Government under
this clause, the Covernment will reimburse
the Contractor for the reasonable, allowsable
cos! of replacement or repair, plus a
reasonable profit (if the work of replacement
or repair was performed by the Contractor)
less the deductible amount specified in
paragraph (b) of this clause. Payments by the
Government to the Contractor under this
Insurance Clause are outside the scope of
and shall not affect the pricing structure of
the contract (firm fixed price or incentive
type arrangement, as applicable), and are
additional to the compensation otherwise
payable to the Contractor under this contract;
or

{ii) In the event the Contracling Officer
decides that the loss or damage shall not be
replaced or repaired,

(A) Modify the contract appropriately
consistent with the reduced requirements
reflected by the unreplaced or unrepaired
loss or damage, or

(B) Terminate the repair of any part or all
of the vessel(s) under the clause of this
conlract entitled "TERMINATION FOR
CONVENIENCE OF THE GOVERNMENT."

(End of clause)

252.217-7125 Pricing of Adjustments.

As prescribed at 217.7104(a), insert
DoD FAR Supplement clause 252.243-
7001 (APR 1984).

252.217-7126 Affirmative Action for
Disabled Veterans and Veterans of the
Vietnam Era.

As prescribed at 217.7104{a), insert
FAR clause 52.222-35 (APR 1984).

252.217-7127 Affirmative Action for
Handicapped Workers.

As prescribed at 217.7104(a), insert
FAR clause 52.222-36 (APR 1984),

252.217-7128 Clean Air and Water.

As prescribed at 217.7104(a), insert
FAR clause 52.223-2 (APR 1984).

252.217-7129 Invoices.

As prescribed at 217.7104(a), insert
FAR clause 52.213-2 (APR 1984).

252.217-7130 Guarantees.

As prescribed at 217.7104(a), insert the
following clause:

GUARANTEES (APR 1982)

In case any work done or materials
furnished by the Contractor under this
ugreement on or for any vessel or the
equipment thereof, shall within ninety (90)
days from the date of redelivery of the vessel
by the Contractor, prove defective or
deficient, such defects or deficiencies shall,
as required by the Government in writing. be
corrected and repaired by the Contractor or
at his expense to the satisfaction of the
Contracting Officer; Provided, that for any
guarantee secured by the Contracior or any
subcontractor covering work done on
materials furnished which exceeds the 90-
day period, the Government shall be entitled
to rely upon said guarantee until the
expiration; and Provided Turther, that with
respect to any individual work item identified
and listed as incomplete at the redelivery of
the vessel the guarantee period shall run from
the date of completion of such item. The
government shall, if and when practicable,
afford the Contractor an opportunity to effect
such corrections and repairs himself, but
when, because of the condition or the
location of the vessel or for any other reason,
it is impracticable or undesirable to return it
to the Contractor, or the Contractor fails to
proceed promptly with any such repairs as
directed by the Contracting Officer, such
corrections and repairs shall be effected at
the Contractor’s expense at such other
locations as the Government may determine,
Where correction and repairs are to be
effected by other than the Contractor, due to
nonreturn of the vessel to him, the
Contractor's liability may be discharged by
an equitable deduction in the price of the job.
The Contractor's liability shall only extend
for an additional 80-day guarantee period on
those defects or deficiencies which he
corrected and in no event to those for which
payment was made: Provided, however, that
nothing in this clause shall be deemed to limit
the responsibility of the Contractor under
clause 252.217-7124 entitled “"LIABILITY
AND INSURANCE" hereof or relieve him of
his liability under that clause. At the option
of the Contracting Officer, defects and
deficlencies may be left in their then
condition, and an equitable deduction from
the job order price, as agreed by the
Contractor and the Contracting officer, shall
be made therefor. If the Contractor and the
Contracting Officer fail to agree upon the
equitable deduction from the job order price
to be made, the dispute shall be determined
as provided in clause 252.217-7111 entitled
“DISPUTES" hereof.

(End of clause)

252.217-7131 Discharge of Liens.

As prescribed at 217.7104(a), insert the
following clause:
DISCHARGE OF LIENS (APR 1982)

The Contractor shall immediately
discharge or cause to be discharged any lien
or right in rem of any kind, other than in
favor or the Government, which at any time
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exisls or arises in connection with work done
or materials furnished under any job order
hereunder with respect to the machinery,
fittings, equipment or materials for any of the
vessels, If any such lien or right in rem is not
immediately discharged, the Government
may discharge or cause to be discharged such
lien or right at the expense of the Contractar,

(End of clause)

252.217-7132 Department of Labor Safety
and Health Regulations for Ship Repairing.

As prescribed at 217.7104(4), insert the
following clause:

DEPARTMENT OF LABOR SAFETY AND
HEALTH REGULATIONS FOR SHIP
REPAIRING (APR 1982)

Attention of the Contractor is directed to
the Occupational Safety and Health Act of
1970 (20 U.S.C, 651-878), and to the Safety
and Health Regulations for Ship Reparing (29
CFR 1915), promulgated under Public Law 85~
742, amending Section 41 of the
Longshoremen's and Harbor Workers'
Compensation Act (33 U.S.C. 941), and
adopted by the Department of Labor as
occupational safety or health standards
under Section 6{a) of the Occupational Safety
and Health Act of 1870 (see 29 CFR 1910,13).
These regulations apply to all ship repair and
related work, as defined in the regulations,
performed under this agreement on the
navigable waters of the United States
including any drydock or marine railway.
Nothing contained in this agreement or any
Job order hereunder shall be construed as
relieving the Contractor from any obligations
which it may have for compliance with the
aforesaid regulation.

(End of clause)

252.217-7200 Workmen's Compensation
and War Hazard Insurance Overseas.

As prescribed at 217.7104(b), insert
FAR clause 52.228-4 (APR 1984), as
applicable.

252.217-7201 Buy American Act and the
Balance of Payments Program,

As prescribed at 217.7104(b), insert
the clause at 52.225-7001 (OCT 1980), as
applicable,

252.217-7202 Notice to the Government
of Labor Disputes.

As prescribed at 217.7104(b), insert
FAR clause 52.222-1 (APR 1984), as
applicable.

252.217-7203 Patent Indemnity.

As prescribed at 217.7104(b), insert
FAR clause 52.227-3 (APR 1984), as
applicable.

252.217-7204
Applications.
As prescribed at 217.7104(b), insert

FAR clause 52.227-10 (APR 1984), as
applicable,

Filing of Patent 3

252.217-7205 Contract Schedule Subline
{tems Not Separately Priced.

As prescribed at 217.7104(b), insert
DoD FAR Supplement clause 252,204~
7000 (APR 1984), as applicable.

252.217-7206 Reporting and Refund of
Royalties.

As prescribed at 217.7104(b), insert
FAR clauses 52.227-8 and 52.227-8 (APR
1984), as applicable.

252.217-7207 Rights in Data and
Computer Software.

As prescribed at 217.7104(b), insert
clause 52.227-7013 (MAY 1981), as
applicable.

252.217-7208 WMiiitary Security
Requirements.

As prescribed at 217.7104(b), insert
FAR clause 52.204-2 (APR 1984), as
applicable.

252.217-7209 Utilization of Smali Business
and Small Disadvantaged Business
Concerns.

As prescribed at 217.7104(b), insert
FAR clause(s) 52.219-8, 52.219-9, and
52.219-10 (APR 1984), as applicable.

252.217-7210 Examination of Records by
Comptrolier General.

As prescribed at 217.7104(b), insert
FAR clause 52.215-1 (APR 1984), as
applicable.

252.217-7211 Gratuities.
As prescribed at 217,7104(b), insert

FAR clause 52.203-3 (APR 1984), as
applicable.

252.217-7212 Convict Labor.

As prescribed at 217.7104(b), insert
FAR clause 52.222-3 (APR 1884), as
applicable.

252.217-7213 Priorities, Allocations, and
Allotments.

As prescribed at 217.7104(b), insert
FAR clause 52.212-8 (APR 1984), as
applicable.

252.217-7214 Utilization of Labor Surplus
Area Concerns.

As prescribed at 217,7104(b), insert
FAR clauses 52.220-3 and 52.220-4 (APR
1984), as applicable.

252.217-7215 Limitation on Withholding of
Payments.

As prescribed at 217.7104(b), insert
FAR clause 52.232-9 (APR 1984), as
applicable.

252.217-7216 Equal Opportunity Preaward
Clearance of Subcontracts.

As prescribed at 217,7104(b), insert
FAR clause 52.222-28 (APR 1984), as
applicable.

252.217-7217 Subcontracts,

As prescribed at 217.7104(b), insert
FAR clause 52.244-1 (APR 1984), as
applicable.

252.217-7218 Government Property.
As prescribed at 217.7104(b), insert

FAR clause 52.245-2 (APR 1984), as
applicable.

252.217-7219 Federal, State, Local, and
Foreign Taxes.

As prescribed at 217.7104(b), insert
FAR clause 52.229-2 (APR 1984), as
applicable.

252.217-7220 Quality Program.

As prescribed at 217.7104(b), insert
FAR clause 52.246-11 (APR 1984), as
applicable.

252.217-7221 Price Reduction for
Defective Cost or Pricing Data.

As prescribed at 217.7104(b), insert
FAR clause 52.214-27 or 52.215-22 (APR
1984), as applicable.

252.217-7222 Duty-Free Entry.

As prescribed at 217.7104(b), insert
FAR clause 52.225-10 (APR 1984), as
applicable.

252.217-7223 Duty-Free Entry of
Qualifying Country Supplies.

As prescribed at 217.7104(b), insert
clause 252.225-7008 {JAN 1981}, as
applicable.

252.217-7224 Inspection System.

As prescribed at 217.7104(b), insert
FAR clause 52.246-11 (APR 1984), as
applicable.

252.217-7225 Advance Payments,

As prescribed at 217.7104(b), insert
FAR clause 52.232-12 (APR 1984), as
applicable.

252.217-7226 Required Sources for Jewel
Bearings and Related Items.

As prescribed at 217.7104(b), insert
FAR clause 52.208-1 (APR 1984), as ~
applicable.

252.217-7227 Required Sources for
Miniature and Instrument Ball Bearings.

As prescribed at 217.7104(b), insert
DoD FAR Supplement clause 252.208~
7000 {JUL 1971), as applicable.

252.217-7228 Interest.

As prescribed at 217.7104(b), insert
FAR clause 52.232-17 (APR 1984), as
applicable.

252.217-7229 Competition In
Subcontracting.
As prescribed at 217.7104(b), insert

FAR clause 52.244-5 (APR 1984), as
applicable.
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252.217-7230 Audit by Department of
Defense.

As prescribed al 217.7104(b), insert
FAR clause(s) 52.214-26 or 52.215-2
(APR 1984), as applicable.

252.217-7231 Subcontractor Cost or
Pricing Data.

As prescribed at 217.7104(b), insert
FAR clause 52.215-25 (APR 1984), as
applicable.

252.217-7232 Vaiue Engineering.

As preseribed al 217.7104{b), insert
FAR clause 52.248-1 (APR 1984), as
applicable.

252.217-7233 [Reserved)

252.217-7234 Required Sources for
Precision Components for Mechanical Time

As prescribed at 217.7104(b), insent
DoD FAR Supplement clause 252.208~
7001 (AUG 1971), as applicable.

252.217-7235 New Material.

As prescribed at 217.7104(b), insert
FAR clause 52.210-5 (APR 1984), as
applicable.

252.217-7236 Government Surplus.

As prescribed at 217.7104(b), insert
FAR clause 52.210-8 or 52.210-7 (APR
1984), as applicable.

252.217-7237 Ufilization of Women-
Owned Business Concerns.

As prescribed at 217.7104(b), insert

FAR clause 52.219-13 (APR 1984), as
applicable.

252.217-7238 Material Inspection and
Receiving Report.

As prescribed at 217.7104(b), insert
DoD FAR Supplement clause 252.246-
7000 (DEC 1968), as applicable.

252.217-7239 Protection of Government
Buildings, Equipment, and Vegetation.

As prescribed at 217.7104(b), insert
FAR clause 52.237-2 (APR 1984), as
applicable.

252.217-7240 Government Delay of Work.

As prescribed at 217.7104(b). insert
FAR clause 52.212-15 (APR 1884), as
applicable.

252.217-7241 Distribution of Defense
Subcontracts Placed Overseas.

As prescribed at 217.7104(b), insert
Dol FAR Supplement clause 252.204-
7005 (JUN 1882), as applicable.

252.217-7242 Safety Precautions for
Ammunition and Explosives.

As prescribed at 217.7104(b), insert
DoD FAR Supplement cluuse
252.228.7007 (SEP 1970), as applicable.

252.217-7243 Cost Accounting Standards,

As prescribed at 217.7104(b), insert
FAR clause[s) 52.230-3 and 52-230-4
(APR 1984), as applicable.

252.217-7244 Notification of Changes.

As prescribed at 217.7104(b), insert
FAR clause 52.243-7 (APR 1984), as
applicable.

252217-7245 E Change
Proposals (ECP's).

As prescribed at 217.7104(b), insert
DoD FAR Supplement clause 252.243~
7000 (APR 1984), as applicable.

252.217-7246 Change Order Accounting.

As prescribed at 217.7104(b), insert
FAR clause 52.243-6 (APR 1984), as
applicable.

252.217-7247 Contracts Conditioned
Upon the Availability of Funds.

As prescribed at 217.7104(b), insert
FAR clause{s) 52.232-18 or 52.232-19
(APR 1984), as applicable.

252.217-7248 Preference for Domestic
Specialty Metals. N
As prescribed at 217.7104(b), insert
the clause at 252.225-7012 (OCT 180), as

applicable. !

252.217-7249 Preference for United
States-Flag Air Carriers.

As prescribed at 217.7104(b), insert
FAR clause 52.247-63 (APR 1984), as
applicable.

252.217-7250 Exclusionary Policies and
Practices of Foreign Governments.

As prescribed at 217.7104(b), insert
the clause at 252.225-7019 (JAN 1977).

252.217-7251 Hazardous Material
identification and Material Safety Data.

As prescribed at 217,7104(b), insert
FAR clause 52.223-3 (APR 1984), as
applicable.

252.217-7252 Certification of Requests
for Adjustmen! or Rellef Exceeding
$100,000.

As prescribed at 217.7104(b), insert
DoD FAR Supplement clause 252.233~
7000 (FEB 1980), as applicable.

252.217-7253 Qualitying Country Sources
as Subcontractors,

As prescribed at 217.7104(b), insert
clause 252.225-7002 (OCT 19880).
252.217-7254 Stop Work Orders.

As prescribed at 217.7104(b), insert
FAR clause 52.212-13 (APR 1984}, as
applicable.

252.219-7000 [Amended]

16. Section 252.218-7000 is amended
by adding the word “cognizant” after
the word "Contractor's” and befote the

word "Contract” appearing in the
clause.

252.221-7000 [Amended]

17. Section 252.231-7000 is amended
by removing the word “are” appearing
in the clause and inserting in its place
the word "is;" and by revising the
reference in the clause reading “Subpart
41.2" to read "Subpart 31.2."

|FR Doc. 85-7201 Filed 3-27-85; 8:45 am|
BILLING CODE 3810-01-M

48 CFR Parts 204, 209, 211, 213, 215,
219, 225, 227, 230, 236, 287, 242, 245,
252, 270

[Defense Acquisition Circ. 84-6)

DoD FAR Suppiement
AGENCY: Department of Defense.
ACTION: Final rule.

suMMARY: Defense Acquisition Circular
(DAC) 84-6 amends the DoD FAR
Supplement with respect to procurement
instrument identification numbers;
consolidated list of debarred,
suspended, and ineligible contractors:
acquisition and distribution of
commercial products; discounts,
negotialed procurements; standard
forms for use in contracting for
construction or dismantling, demolition,
or removal of improvements; production
surveillance and reporting—assignment
of criticality designator; Government
property—plant clearance program: DD
Form 882, Report of Inventions and
Subcontracts (Pursuant to ""Patent
Rights" Contract Clause); acquisition of
compuler resources; and provides an
index to the DoD FAR Supplement.

EFFECTIVE DATE: Upon receipt, in
accordance with DoD FAR Supplement
201,301({S-70)(4).

FOR FURTHER INFORMATION CONTACT:
Charles W. Lloyd, Executive Secretary,
Defense Acquisition Regulatory Council,
OUSDRE (AM)(DARS),
OUSDRE(M&RS), Room 3D139,
Pentagon, Washington, D.C. 20301-3062,
telephone (202) 6677268,

SUPPLEMENTARY INFORMATION:

Background

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1984 revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1984
edition of the DoD FAR Supplement
made by Defense Acquisition Circulary
84-1 through 84-3.
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Interested parties may submit
proposed revisions to this Supplement
directly to the DAR Council.

List of Subjects in 48 CFR Ch. 2

Government procurement,
James T. Brannan,

Director, Défense Acquisition Regulatory
Council.

Defense Acquisition Circular
[Number 84-6]
june 15, 1984.

All DoD FAR Supplement and other
directive material contained in this
Defense Acquisition Circular is effective
upon receip! in accordance with DoD
FAR Supplement 201.301(S-70)(4).

Defense Acquisition Circular (DAC)
84-6 amends the DoD FAR Supplement
and prescribes procedures to be
followed. The following is a summary of
the amendments and procedures:

ltem I—Notes and Filing Instructions for
Do FAR Supplement

Beginning with the issuance of this
DAC, there will be included a list of all
replacement pages (DoD loose-leaf
edition), This list is provided to facilitate
filing and may be used as a check list to
ensure no pages are missing because of
mechanical error in printing,

ltem Hl—Procurement Instrument
ldentification Numbers

Paragraph 204.7003-1(c) is revised to
add Instrument Code K, Short Form
Research Contract.

ltem Ill—Consolidated List of Debarred,
Suspended, and Ineligible Contractors

Paragraph 209.405(c) is revised to
substitute "Department of Defense” for
"Government.”

ltem IV—Acquisition and Distribution
of Commercial Products

A change is made to 211.005(b) to
identify Pub. L. 98-63 and 98-212. This
information was not included when the
coverage was initially published in DAC
84-2.

ltem V—Discounts, Negotiated
Procurements

A new subparagraph (xlx) is added lo
213.505-2(S-73)(1) to prescribe the use of
Ihe provision at 252.214-7000, Discounts.
A new section 215.407(S-70) is added to
presgribe use of the provision at
252.214-7000, Discounts, in solicitations
where prompt payment discounts may
be offered. The preface al 252,214-7000
is revised to add reference to the
paragraphs cited above.

Item VI—Standard Forms for Use in
Contracting for Construction or
Dismantling, Demolition, or Removal of
Improvements

Paragraph (c) is added to 236.701 to
state that Optional Forms 347 and 348
are not authorized for use in the
Department of Defense,

Item VII—Production Surveillance and
Reporting—Assignment of Criticality
Designator

A change is made to 242.1105(b) to
remove language which ig considered
unnecessary, and to conform the
coverage to DoD Directive 4410.6

Item VIII—Government Property—Plant
Clearance Program

A new section 245.603-70 is added to
adopt use, on an optional basis, of a
modified plant clearance program. It is
expected that this program will reduce
administrative interface between
contractor and Government personnel,
and at the same time provide adequate
surveillance requirements to protect the
Government'’s interests.

Item IX—DD Form 882, Report of
Inventions and Subcontracts (Pursuant
to “Patent Rights" Contract Clause)

A revised DD Form 882, Report of
Inventions and Subcontracts (Pursuant
to “Patent Rights" Contract Clause), 82
OCT, is included in this DAC. (DoD
forms are not printed in the Federal
Register.) The 1982 edition of the form
replaces the 1975 edition which was
included in the initial printing of the
DoD FAR Supplement.

Item X—Acquisition of Computer
Resources

As.a result of review of Part 270, the
following changes are made;

Section 270.302-29(d) is revised to add
a reference to 270.8, Section 270.307(c) is
revised to delete the phrase “and
subject to the types of funds available
(e.g., O&M, Procurement, etc.)," to
conform to legislation. Section 270.309 is
revised to accommodate small
purchases, Subpart 270.6 is amended by
relocating the format referenced in
270.604(f)(1) immediately following
270.604. New clauses have been added
at 252.270-7061 through 252.270-7064.
These clauses were adopted by GSA
after completion of drafting of the DoD
FAR Supplement and do nol represent
any substantive changes to'acquisition
procedures. Paragraphs 270.1103(a) and
(c) are revised to include prescription
for use of the additional clauses.

The clause at 252,270-7045 is revised
to add to the list of Federal Information
Processing Standards (FIPS), FIPS PUB

85, Code for the Identification of Federal
and Federally-assisted organizations.

Item XI—Index to the DoD FAR
Supplement

Included in this DAC is a Topical
Index to the DoD FAR Supplement
which was not available at the time of
initial printing of the Supplement.
(Topical Index is not published in the
Federal Register.)

Item XIll—Editorial Corrections

Paragraph 225.102(S-71)(2} is revised
to change the dollar figure cited from
$25,000 to $250,000.

Subparagraph (b)(iv) of the clause at
252.225-7000, inadvertently included in
the initial printing of the clause in DAC
84-1, is deleted.

Subparagraph (d)(iii) of the clause at
252.225-7008 is revised to reflect the
correct address for DCASMA New York.

Paragraph (e) of the clause at 252.229-
7000 is revised to change the word
“refundable” to "nonrefundable."

Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR Chapter 2 is

' amended as set forth below.

1. The authority for 48 CFR Chapter 2
reads as follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 204—ADMINISTRATIVE
MATTERS

2. Section 204.7003-1 is amended by
adding Instrument Code K in
alphabetical sequence to paragraph (c)
to read as follows:

204.7003-1 Elements of Number.

(c] L
K Short Form Research Contract

204.7004-4 [Amended]

3. Section 204.7004-4 is amended by
revising the entry reading “1A" to read
“2A" in the phrase reading "then 14, 2B,
and so on lo 2Z" in paragraph (b)(4).

PART 209—CONTRACTOR
QUALIFICATIONS

209.405 [Amended]

4. Section 209,405 is amended by
substituting the words "Department of
Defense" for the word "Government” in
paragraph (c).
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PART 211—ACOQUISITION AND PART 219—SMALL BUSINESS AND Subpart 236.7—Standard Forms for
DISTRIBUTION OF COMMERCIAL SMALL DISADVANTAGED BUSINESS Contracting for Construction,
PRODUCTS CONCERNS Architect-Engineer Services, and

5. Section 211.005 is revised to read as
follows:

211.005 Acceptability.

(b) The 1883 Supplemental
Appropriations Act (Pub. L. 98-63)
contained a provision limiting the
acquisition of commercial products by
Department of Delense contracts; this
same provision was enacted as Section
779 of the 1984 DoD Appropriations Act
{Pub. L. 98-212). When using funds
appropriated by these acts, or any future
appropriation act containing the same
provision, no solicitation shall impose a
requirement that in arder to be eligible
to submit a bid or an offer on a contract
to be let for the supply of commercial or
commercial-type products, a small
business concern must demonstrate that
its product is accepted in the
commercial market {except to the extent
that may be required to evidence
compliance with the Walsh-Healey
Public Contracts Act) or satisfy any
other prequalification to submitting a
bid or an offer for the supply of any such
product. Under this prohibition,
solicitations may not exclude small
business concerns from being
considered for awurd, whether or not
former suppliers under detailed
specifications, solely because the
product of the small business deces not
meet the definition of a “"commercial
product” or “commercial-type product”
in FAR 11.00m.

PART 213—SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

8. Section 213.505-2 is amended by
adding paragraph (S-73)(1){x!Ix) to read
as follows:

213.505-2 Agency Order Forms in Lieu of
Optional Forms 347 and 348.

(S73)***

(1, .

{x!x) In accordance with FAR 14.407-
3, insert the provision at 252.214-7000,
Discounts.

PART 215—CONTRACTING BY
NEGOTIATION

7. Section 215.407 is added to read as
follows:

215407 Solicitation Provisions.,

(S-70) Pursuant to the policy of FAR
14.407-3, the contracting officer shall
insert the provision at 252.214-7000,
Discounts, in solicitations where prompt
payment discounts may be offered.

219.505 [Amended|

8. Section 219,505 is amended by
redesignating paragraphs (c). (d), and (e)
as (d), [e), and (I) respectively.

PART 225—FOREIGN ACQUISITION

225102 [Amended]

9. Section 225.102 is amended by
substituting $250,000 for $25,000 in
paragraph 225.102{S-71)(2).

PART 227—PATENTS, DATA, AND
COPYRIGHTS

227412 [Amended]

10. Section 227.412 is amended by
removing a duplicate paragraph (n).

PART 230—COST ACCOUNTING
STANDARDS

230-7003 [Amended]

11. Section 230.7003 is amended by
substituting the word “net" for the word
“new" in the second sentence of
paragraph [a),

12. Section 230,7006 is amended by
revising paragraph {a) ta read as
follows:

230.7008 Post Award Facllities Capital
Applications.

(a) Interim Billings Based on Cosis
Incurred. Contract Facilities Capital
Cost of Money may be included in cost
reimbursement and progress payment
invoices. The amount that qualifies as
cost incurred for purposes of the “Cost
Reimbursement, Fee and Payment" or
“Progress Payment" clause of the
contract is the result of multiplying the
incurred portions of the overhead pool
allocation bases by the latest available
Cost of Money Factors. Like applied
overhead at forecasted overhead rates,
such computations are interim estimates
subject to adjustment. As each year's
data are finalized by computation of the
actual Cost of Money Factors under
CAS 414 and FAR 31.205-10, the new
factors should be used to calculate
contract facilities cost of money for the
next accounting period.

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

13, Part 236 is amended by adding
new Subpart 236.7, consisting of section
238.701, to read as follows:

Dismantling, Demolition, or Removal of
Improvements

236,701 Standard Forms for Use in
Contracting for Construction or
Dismantling, Ceamolition, or Removal of
Improvements,

(c} Optional Forms 347 and 348 are not
authorized for use in the Depariment of
Defense {see 213.505-2({S-70]))

PART 237—SERVICE CONTRACTING

14. Section 237.7002 is amended by
revising paragraph [¢) and amending the
last line of paragraph {b) by revising the
words “(Manpower, Reserve Affairs and
Logistics)" to read "{Manpower,
Installations and Logistics)' as follows:

237.7002 Contracting for Engineering and
Technical Services,

(4) General. Every contract calling for
engineering and technical services,
whether it calls for only those services
or whether it calls for those services in
connection with the furnishing of an end
item, shall show those services 25 a
separate and Identifiable line item
separately priced, The contract shall
contain definitive specifications for the
services and shall show the man-month

involved.
PART 242—CONTRACT
ADMINISTRATION

15, Section 242.1105 is amended by
revising paragraph (b] to read as
follows:

2421105 Assignment of Criticality
Designator.

{b) DoD contract items on which a
priority 01, 02, 03, or 08 (if emergency
supply of clothing) has been assigned
based on DoDD 4410.6, Uniform
Material Movement and Issue Priority
System, shall fall under Criticality
Designator A.

PART 245—GOVERNMENT PROPERTY

16, Sections 245.603 and 245.603-70
are added to read as follows:

245603 Disposal Methods.

245.603-70 Contractor Performance of
Selected Plant Clearance Duties and
Responsibilities.

(1) A DoD Compenent may, at its
option and under the guidance in this
section, provide instructions to its
contract administration offices which
would authorize seiected conlractors
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under {ts administrative cognizance to
perform certain plant clearance s
functions under the surveillance of the
contracting officer or a designated
representative, Such authorizations
should be considered by the DoD
Component only when plant clearance
personnel are stationed at the facility
where the contractor’s plant clearance
function operates and when the DoD
Component and the contractor agree
that the volume of plant clearance
actions warrants such an authorization.

(2) Such authorizations shall be made
in writing and shall, as 8 minimum:

(i) Specify the plant clearance
functions to be performed:

(if) Apply to all Government contracts
which contain a Government Property
clause al one or more plants, as
appropriate;

(iii) Specify that the authorization may
be unilaterally cancelled in whole or in
part by the Government through written
notice by the contracting officer or a
designated representative;

(iv) Provide for such direct
Government participation in plant
clearance cases as may be required by
Covernment regulation or circumstances
at hand. The authorization shall be
approved at a level above the contract
administration office as designated by
the DoD Component having
administrative cognizance over the
contractor; and

(v) Designate the confractor
authorized under (1) above to perform
specified plant clearance functions as an
“accredited contractor.”

(3} In each case of such an
authorization, the DoD Component will
plan and conduct a program of
surveillance which will insure effective
and regular evaluations of contractor
performance and prompt corrective
actions when appropriate. The plant
clearance case file maintained by the
contractor shall be the official case file.

(4) When paragraphs (1) and (2) above
are implemented, the following
additional responsibilities shall be
performed by the plant clearance officer:

(i) Evaluate the adequacy of
contractor procedures for the
performance of the tasks prescribed in
(5) below. Insure that these procedures
are complied with. Discrepant
conditions must be promptly resolved in
order for the contractor to remain
accredited;

(i) Advise the accredited contractor
of the identity of redistribution
screening activities and the number of
copies of inventory schedules to be
submitted to these activities for
screening. This includes screening
prescribed herein and prescribed by

inventory contro! points and the plant
clearance officer;

(i3i) Review and act on the
contractor’s proposals to withdraw
items of Government-furnished property
from inventory schedules (see FAR
45.800-4);

(iv) Continuously evaluate physical,
quantitative, and technical allocability
of contractor inventory prior to its
disposal by the accredited contractor.
These evaluations shall be incorporated
within the surveillance program required
by (3) above. Greatest emphasis shall be
placed on high dollar value property
that constitutes a claim against the
Covernment. In the event that assets are
considered to be nonallocable, the
contractor will be directed to delay
disposition pending the contracting
officer’s resolultion of the issue.
Completion of SF 1423, Inventory
Verification Survey is not required.
However, the applicable questions on
the SF 1423 shourd be answered as part
of the evaluation program;

(v) Establish, with contractor
assistance, criteria under which certain
disposal determinations by the
contractor will be reviewed and
approved or disapproved by the plant
clearance officer. The criteria should be
detailed in the accredited contractor's
plant clearance procedures;

(vi) Complete the first endorsement
section of DD Form 1640, Request for
Plant Clearance, upon receipt of
incoming referral cases for
subcontractor inventory. Inventory
schedules will be forwarded to the
contractor for plant clearance. Upon
case completion, obtain the case file
from the contractor, prepare a DD Form
1640, and forward the file to the
referring activity;

(vii) Work with the contractor, buyers,
and screeners of contractor inventory to
the extent required to assure that the
Government shall realize maximum
assel reutilization and disposal
proceeds; and

(viii) Provide continuous training and
assistance to the contractor as
requested or as necessary.

{5) The accredited contractor will
perform the following designated tasks
which are identified within the
referenced paragraphs as plant
clearance officer functions. The
accredited contractor shall:

(i) Assign the Automatic Release Date
[ARD) and screening release date (SRD),
initiate screening prescribed herein or as
prescribed by the plant clearance
officer, and effect resulting transfer and
donation actions (see FAR 45.608,
45.609);

(ii) Withdraw items, except for
Government-furnished property, from

inventory schedules without plant
clearance officer approval and notify the
affected screening activities. Plant
clearance officer approval will be
obtained for withdrawal of Government-
furnished property from inventory
schedules (see FAR 45.606-4);

(iii) Assure acceptability of inventory
schedules. DD Form 1637, Notice of
Acceptance of Inventory, is not required
but may be used for internal contractor
case coordination (see FAR 45.606-3);

(iv) Suspend disposition of property
when assets are determined to be
nonallocable by the plant clearance
officer (see FAR 45.606-3);

(v) Arrange for the physical inspection
of property by prospective transferees
as appropriate;

(vi) Determine the method of disposal
under established priorities (see FAR
45.603) and document disposal decisions
and actions (see FAR 45.609, 45.610,
45.611, 45.613). Use of the DD Form 1641,
Disposal Determination Approval, is not
required as long as equivalent
documentation is maintained. The plant
clearance officer shall be naotified in
writing in advance in each instance
when the contractor is bidding on
property to be sold under FAR 45.610,
Sales under FAR 45.610-3 shall not be
conducted by an accredited contractor;

(vii) Account for disposal of all
contractor inventory and application of
proceeds. SF 1424, Inventory Disposal
Report, or a contractor form containing
comparable data elements is required to
be submitted to the plant clearance
officer (see FAR 45.610-3, 45.615);

(viii) Maintain the donable property
file (see FAR 45.609);

(ix) Release property to eligible
donees (see FAR 45.608);

{x) Properly prepare, approve, sign,
and maintain official plant clearance
files and required forms including:

{A) Plant clearance case number (see
FAR 45.7102-4);

(B) DD Form 1635, Plant Clearance
Case Register, or comparable contractor
document (see FAR 45.7101-8};

(C) SF 120, Reporting of Excess
Personal Property (see FAR 45.608-2,
45.608-8);

{D) DD Form 1342, DoD) Property
Record, and transmittal letter (see FAR
45.7102~-3); and

(E) DD Form 1348-1, DoD Single Line
Item Release/Receipt Document, for
transfers (turn-ins) to the Defense
Property Disposal Service or inventory
control points; and

(xi) All completed case files and
subcontractor inventory cases received
for plant clearance shall be retained by
the contractor in the official case file.
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245610 [Amended)

17. Section 245.610-1 is amended by
redesignating (a)(2)(iii), Bid reservations,
and (iv), Approval of sale, to read (iv)
and (v) respectively.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

18. Seclion 252.214-7000 is amended
by revising the introductory text to read
as follows:

252.214-7000 Discounts.

As prescribed at 213.505-2(S-
73)(1)(xIx), 214-407-3, and 215.407(S-70),
insert the following provision:

252.225-7000 [Amended]
19. Section 252.225-7000 is amended

by removing paragraph (b)(iv) of the
clause,

252.225-7008 [Amended]

20. Section 252.225-7008 is amended
by revising the address of DCASMA
New York to read 201 Varick Street,
New York, NY 10014" in place of “60
Hudson Street, New York, NY 10013."

252.229-7000 [Amended)

21. Section 252.229-7000 is revised to
change the word “refundable” to read
“nonrefundable” in the first sentence of
paragraph (e) of the clause.

22, Section 252.270-7045 is amended to
add FIPS PUB 95 al the end of the list of
Federal Information Processing
Standards in the clause as follows:

252.270-7045 Interchange of Machine
Processable Data Between and Among
Agencies,

FIPS PUB 85 Code for the Identification of
Federal and Fedesally-Assisted
Orgenizations.

[End of clause)

23. Sections 252.270-7061 through
252.270-7064 are added to read as
follows:

252.270-7061 Additional American
Standard Code for Information Interchange
(ASCH) Controls for Character-imaging ADP
Equipment or Services.

As prescribed by 270.1106(a){38),
insert the following clause:

Additional American Standard Code lor
Information Interchange (ASCII) Contrals for
Character-Imaging ADP Equipment or
Services (Jun 1984)

All applicable ADP character-imaging
equipment or services (e.g., interactive ADP
terminals of the display and printer type, line
printers, microfilm printers, typesetting
composers, word processors, and related
devices or services using such devices)

offered as a result of this solicitation shall
comply with the requirements set forth in
FIPS PUB 86 when such equipment or
services employ the character set and
encoding convenlions prescribed in FIPS PUB
1-1 and FIPS PUB 35, employ primarily
character-oriented controls, and are
consistent with the architectural assumptions
for devices in Appendix B, ANS X3.64-1879.
All ADP terminals that meet these conditions
are included in this requirement if they
contain alphanumeric keyboards CRT
displays or printers that may be used in any
form of an-line interactive application or
standalone off-line data preparation.
Computer resident control software may be
used, but is not required, to implement
specific features of FIPS PUB 886, unless
specified otherwise in this document (insert
reference).

{End of clause)

252.270-7062 Cryptographic Components,
Equipment, Systems, and Services,

As prescribed in 270.1103(c)(9), insert
the following clause:

Cryptographic Components, Equipment,
Systems, and Services (Jun 1983)

If a requirement for the encryption
protection of unclassified digital infarmation
in the telecommunications envirorment is
specified elsewhere in this solicitation, all
cryptographic components, equipment,
systems, and services offered to meet thal
requirement shall comply with FED-STD 1027
and be endorsed as so complying by the
Nitional Security Agency prior to being
proposed. These items include standalone
DES cryptographic equipment as well as any
Data Terminal Equipment and Data Circuit-
Terminuting Equipment utilizing the DES
algorithm {described in FIPS PUB 46) for
digital encryption. Arrangements foe
endorsement may be made with the
Communications Protection Special Projects
Office (S64). National Security Agency, 8800
Savage Road. Fort George G, Meade, MD
20755,

(End of clause)

252.270-7063 Acquisition, Design, or
Development of Group 3 Facsimile
Apparatus.

As prescribed by 270.1103(c)(10),
insert the following clause:

Acquisition, Design, or Development of
Group 3 Facsimile Apparatus (Jun 1964)

All Group 3 facsimile apporatus designed,
developed, or offered for use over voice band
analog circuits shall comply with FED-STD
1062,

(End of clause)
252.270-7064 Acquisition, Design, or

Develiopment of Group 1, 2, and 3 Facsimile
Apparatus, .

As prescribed by 270.1103(c)(11),
insert the following clause:

Acquisition, Design, or Development of
Group 1, 2, and 3 Facsimile Apparatus (Jun
1984)

All Group 1, 2, and 3 facsimile apparatus
designed, developed. or offered for use over
voice band analog circuits shall comply with
FED-STD 1063,

(End of clause)

PART 270—ACQUISITION OF
COMPUTER RESOURCES

270.101 [Amended]

24, Section 270.101 is amended by
revising the last sentence in paragraph
(c) to read “Policies and procedures for
these ‘other acquisitions’ are contained
in Subpart 270.6 and FAR Subpart 8.8"
and by removing from paragraph (d) the
last sentence which reads: “Acquisitions
of all other software shall be in
accordance with Subpart 270.75,"

25. Section 270.302-2 is amended by
revising paragraph (d) to read as
follows:

270.302-2 Exceptions.

(d) Services. GSA approval is not
required for other services. (Bul see
270.8 for use of the GSA Teleprocessing
Services Program.)

26. Section 270.307 is amended by
revising the introductory text of
paragraph (c) to read as follows:

270.307 Evaluation Factors.

. . . . .

(c) Unless waived in accordance with
Departmental procedures, the
contracting officer shall solicit and
evaluate, over the projected systems life
all forms of financing an acquisition.
These include:

27. Section 270.309 is amended by
revising the introductory text to read as
follows:

270.309 Determination of Selection
Factors.

The prices offered for the systems or
items life and conversion gosts, whether
based on prices offered or a
Government estimate, shall be included
in determining the lowest overall cost,
Determination of system/item life is
optional for a system/item with a
purchase price of $25,000 or less;
however, this does not apply if the
system/item is to be leased or rented.
The following are examples of other
factors to be considered:
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Subpart 270.6 [Amended]

28. Subpart 270.6 is amended by
relocating the format at the end of
Section 270.608 to follow at the end of
Section 270.604,

29, Section 270.1103 is amended by
adding paragraphs (a)(38) and (c)(9).
(10}, and {11) to read as follows:

270.1103 Solicitation Provisions and
Contract Clauses.

{H) “uw

(38) 252.270-7061, Additional
American Standard Code for
Information Interchange (ASCII)
Controls for Characler-Imaging ADP
Equipment or Services; when acquiring
ADPE such as interactive terminals, line
and microfilm printers, word processors
and other types of character-imaging
equipment subject to 270.1103(a)(1) and
(14).

(l:) ..

(¢) 252.270-7062, Cryptographic
Components, Equipment, Systems, and
Services: when acquiring these items to
be used in @ telecommunication
environment and this clause is more
appropriate for use than the one
indicated at 270.1103(a)(186).

(10) 252.270-7063, Acquisition, Design,
or Development of Group 3 Facsimile
Apparatus; when acquiring, designing or
developing Group 3 fascimile equipment.
This clause is not applicable to
equipments subject to Military Standard
186-161 or equipments to be vsed in the
transmission of mixed mode information
(e.g. code character data and image
data).

(11) 252.270-7084, Acquisition, Design,
or Development of Group 1, 2, and 3
Fucsimile Apparatus; when acquiring,
designing or developing Group 1, 2, and
3 facsimile equipment.

IFR Doc, 85-7207 Flled 3-27-85; 8:45 am]
BILLING CODE 3810-01-M

48 CFR Parts 213, 214, 217, 225, 231,
235, 252, 253, and 270

{Defense Acquisition Circular 84-5]
DoD FAR Supplement

AGENCY: Deparfment of Defense.
ACTION: Final rule.

SUMMARY: Defense Acquisition Circular
(DAC} 84-5 amends the DoD FAR
Supplement with respect to make-or-buy
programs, purchase orders, mistakes in
bids; real property construction, repair,
and maintenance—Balance of Payments
Programy; applicability of contract cost
principles and procedures—construction
and architect-engineer contracts,

lobbying cost principle. short form
research contracts, DoD contract
simplification test, acquisition of
computer resources; and provides
guidance with respect to OMB clearance
of DoD Acquisition Regulatory System,
and e policy statement on the use of
DAR and FAR Forms.

EFFECTIVE DATE: Upon receipt, in
accordance with DoD FAR Supplement
201.301{S-70){4).

FOR FURTHER INFORMATION CONTACT:
Charles W. Lloyd, Executive Secretary,
Defense Acquisition Regulatory Council,
OUSDRE[(AM] (DARS),
OUSDRE(M&RS), Room 3D139,
Pentagon, Washington, D.C. 20301-3062,
telephone (202)6087-7268.
SUPPLEMENTARY INFORMATION:
Background

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1984 revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1984
edition of the DoD FAR Supplement
made by Defense Acquisition Circulars
84-1 through 84-3.

Interested parties may submit
proposed revisions to this Supplement
directly to the DAR Council.

List of Subjects in 48 CFR Ch. 2

Covernment procurement.
James T. Brunnan,
Director, Defease Acquisition Regulatory
Council.
Defense Acquisition Circular
[Number 84-5)
April 30, 1884,

All DoD FAR Supplement and other
directive material contained in this
Defense Acquisition Circular is effective
upon receipt in accordance with DoD
FAR Supplement 201.301{S-70)(4).

Defense Acquisition Circulas (DAC)
B4-5 amends the DoD FAR Supplement
and prescribes procedures to be "
followed. The following is a summary of
the amendments and procedures:

Item I—Paperwork Reduction Act
(Public Law 96-511), OMB Clearance of
DoD Acquisition Regulatory System

The Office of Management and Budget
(OMB) recently issued a rule (5 CFR Part
1320), 48 FR 13666, clearly establishing
applicability of the Paperwork
Reduction Act to collection of
information associated with Federal
acquisition. Requests for information
from 10 or more firms in connection with
the acquisition of goods or services by
the Federal Government are now subject
to the same review and approval
requirements as are other collections of

information under the act. In compliance
with that ruling, blanket clearances have
been oblained for the Defense
acquisition Regulatory System (which
includes the DAR and Military Services/
Defense Agency implementation
thereof); for solicitations, primariiy for
the purpose of covering information
collection not mandated by the DAR,
and for the Acquisition Management
Systems and Data Requirements Control
List (AMSDL). These clearance numbers
and their applicability are as follows:

OMB Number 0704-0189 covers the
Defense Acquisition Regulatory System,
including the Defense Acquisition
Regulation and implementation/
supplementation thereof by the Military
Services and Defense agencies. This
clearance number has been approved
through March 31, 1987.

OMB Number 0704-0188 applies to all
information collection requirements
contained in the existing AMSDL or
those contained in previous lists which
are in contracts now in place. It is valid
through June 30, 1986,

OMB Number 0704-0187 applies to all
DoD solicitations and covers all
information collection in support of the
DoD acquisition process necessary to
evaluate bids and responses from
potential suppliers for the purpose of
mitking awards. This clearance number
remains in effect and is valid through
April 30, 1986,

OMB Number 0704-0193 covers the
Department of Defense Supplements to
the Federal Acquisition Regulation
including the DoD FAR Supplement and
all such supplementing and
implementing regulations of the Military
Services and Defense agencies. This
clearance number is valid through
March 31, 1986.

For purposes of compliance with the
requirement o display the applicable
OMB clearance numbers, a notice is
published in the Federal Register, in
addition to this information item, and
the numbers need not be physically
affixed to solicitations, contract
documents, and other information
collection requests.

ltem 11—Policy Statement on the Use of
DAR and FAR Forms

It has come to the attention of the
DAR Council that some contracting
offices are experiencing difficulties in
cbtraining new and revised Standard
Forms in a format which may be used in
their automated systems. This is
especially true of Standard Forms 26, 30,
and 36, In order to address this
situation, the DAR Council has added
the following clarifying language to
paragraph (d) of the policy statement on
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the use of DAR and FAR forms which
appeared in DAC 84-1:

it should be noted that, in the even! new
editions of Standards Forms are not available
in the medium, e.g, pin-fed version, used by
the contracting office, the form is deemed
unavailable for implementation. In such cases
the contracting office may continue to use the
obsolete edition of the Standard Form or the
superseded DD Form in the required medium
until the new editions of the Standard Forms
become available in that medium.

ltem IlI—Make-or-Buy Programs

Pending action on a proposed revision
to 15.704 of the Federal Acquisition
Regulation (FAR) and notwithstanding
language in the DoD FAR Supplement,
for the Department of Defense, the
actual application of the generel rule set
forth in FAR as to the content of make-
or-buy programs is that, as a general
guideline, @ make-or-buy program
should not include items or work efforts
costing less than 1% of the total
estimated contract price or $500,000,
whichever is less.

ltem IV—Purchase Orders

Paragraph 213.505-2{S-70) is amended
to delete reference to Standard Form 44
which is covered in FAR 13.505-3.

Coverage is added to 213,505-3(b)(1)
to permit use of Standard Form 44 for
purchases of aviation fuel and oil in
amounts up to $10,000.

ftem V—Mistakes in Bids

The Federal Acquisition Regulation
(FAR) authorizes new policy and
procedures with regard to mistake-in-
bid cases. Specifically, FAR 14.406-3(c)
authorizes the contracting officer to
permit withdrawal of a mistake in bid
only after the agency head or a high
level designee has elected not to take
action in the case. Moreover, FAR
14.406-3(c)(2) authorizes withdrawal of
a bid when the evidence reasonably
supports the existence of a mistake but
is not clear and convincing. Without
clarifying guidance, these two
authorizations would constitute major
changes to DoD policy and procedures
for handling alleged mistakes in bids. To
preclude this unintended result, 214.406-
3(e) of the DoD FAR Supplement has
been revised to allow delegation of
appropriate authority to the contracling
officer to handle simple withdrawal of
bid cases. Moreover, the revision also
clarifies DoD policy that a bid should
generally neither be corrected nor
withdrawn when the evidence of
mistakes is less than clear and
convincing.

Item VI—Real Property Construction,
Repair and Maintenance—Balance of
Payments Program

Revision has been made to
225.302(a)(S-71) to clarify that the
special International Balance of
Payments analyses for overseas
construction projects do not require
application of Balance of Payments
Program evaluation procedures as set
forth at 225,303, but rather are
accomplished by project sponsors and
engineering personnel in the design and
project approval phases prior to
construction contracting. Any direct
purchase of construction material for
use overseas will fall under the current
Balance of Payments procedures set
forth in 225.303.

ltem VII—Applicability of Contract
Cost Principles and Procedures—
Construction and Architect-Engineer
Contracts

In pricing construction and related
contracts and contract modifications,
FAR 31.105(d) recognizes that a
contractor’'s accounting records may not
be adequate to determine actual cost
data for both ownership and operating
costs of construction equipment.
Accordingly, FAR 31.105(d)(2)(i)(A)
authorizes the contracting agency to
specify the use of a schedule of
predetermined rates. To clarify DoD
policy in this area, 231.105(d)(2)(i)(A) is
added to the DoD FAR Supplement
specifying use of either the Construction
Equipment Ownership and Operating
Expense Schedule, published by the U.S.
Army Corps of Engineers, or any other
published schedule that does not include
costs that are otherwise unallowable
under the FAR or the DoD FAR
Supplement cost principles. The Council
recognizes that it may be desirable to
provide additional guidance on how to
modify rates to make them compatible
with the cost principles, and is
considering this topic as well as
pos;;gble future revisions to the FAR
itsell.

Item VIII—Lobbying Cost Principle

The Office of Management and Budget
(OMB) has directed that the agencies
implement the intent and substance of
the OMB Circular A-122 lobbying cost
principle in FAR Subpart 31.2, Contracts
with Commercial Organizations. Federal
Acquisition Circular (FAC) 84-2
contains a complete revision to FAR
31.205-22 that defines unallowable
lobbying cost activity in a manner
consistent with the OMB circular.

The revised cost principle contained
in FAC 84-2 becomes effective July 1,
1984; therefore, 231.205-22 of this

Supplement will remain in effect until
July 1, 1984, and should be deleted from
this Supplement on that date.

Item IX—Subpart 235.70, Short Form
Research Contract

A new Subpart 235.70, Short Form
Research Contract, is added to provide
guidance for use of a Short Form
Research Contract (SFRC) for awards to
educational institutions and nonprofit
organizations whose primary purpose is
the conduct of scientific research, when
the basis of award is an unsolicited
proposal. Related clauses are included
in Part 252, and DD Forms 2222 through
2222-2 are provided in Part 253.

ltem X—DoD Contract Simplification
Test

Item VIII of DAC #76-47, dated
December 15, 1983, published three
omnibus clauses to be used in the DoD
Contract Simplification Test. The
deviation authority for the test,
originally granted by the Deputy
Secretary of Defense on March 5, 1982,
has been renewed for the FAR under the
provisions of 201.402 and 201.404 of the
DoD FAR Supplement.

To continue the use of the omnibus
clauses and provisions, they are being
republished using the new FAR
citations. The omnibus clause for fixed-
price supply contracts, 7-110, is being
republished as 252.252-7000. DAR 7-
1913, for services, is being republished
as 252.252-7001.

The solicitation provisions originally
published as DAR 7-2004 are changed to
252.252-7002 and 252.252-7003 for
negotiated and formally advertised
conltracts, respectively. All contracts
and solicitations that incorporate FAR
provisions or clauses by reference must
contain the provision at FAR 52.252-1
and the clause at FAR 52.252-2.

These omnibus clauses and provisions
may be cited by reference and included
in contracts and solicitations, Use of
these omnibus clauses and provisions is
authorized only for use at Service and
DLA designated test activities for
noncomplex supplies and services up to

ltem XI—Acquisition of Computer
Resources (Subparts 270.1 and 270.4)

An editorial change is made to
270.101(b) to remove the sentence at the
end of (b){5) and to place a parenthetical
note (“see also Subpart 270.4)") at (b)
since it applies to all of paragraph (b)
and not merely (b)(5).

Revision is made to 270.400(e) to add
a line which was omitted in the initial
printing of the DoD FAR Supplement.
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A new 270.402 is added to provide
guidance in procedures to be used in
acquiring automatic data processing
resources covered by 10 U.S.C. 2315
authority.

ltem XII—Editorial Corrections

DAC #84-4 (Item V), dated March 23,
1084, issued new coverage at Subpart
217.71, Master Agreement for Repair and
Alteration of Vessels.

Titles to certain clauses referenced in
217.7104 were inadvertently omitted at
that ime and are included in this DAC.

Subpart 225.71 is revised to add
225.7103, Guarantee by Canadian
Covernment, which was omitted from
the DoD FAR Supplement in its initial
printing.

Adoption of Amendments

Therefore, the DoD FAR Supplement
contained in 48 CFR Chapler 2 is
amended as set forth below.

1. The authority for 48 CFR Chapter 2
reads as follows:

Authority: 5 US.C. 301, 10 U.8.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201901

PART 213—SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

2. Section 213.505-2 is amended by
removing the last sentence of paragraph
(S-70), by revising paragraphs (S-73)(1)
(ix) and [xxi), by revising the reference
reading “252.225-7013" in paragraph (S-
73)(1){xxx) to read "252.225-7019" and
by revising the references to “252.227-
701" and “252.227-7012" in paragraph
{5-73)(2)(ii){E) to read “252.225-7011"
und “252.225-7012" as follows:

213.505-2 Agency Order Forms in Lieu of

Optional Forms 347 and 348,
. . - . »
[5_73) L

‘1 L

(ix) When the order is for Military
Assistance Program items, the United
States Praducts Certificate (Military
Assistance Program), at 252.225-7015,
and the clause, United States Products
(Military Assistance Program), in
252.225-7016, shall be inserted in the
Schedule, and Clause 6, Foreign
Supplies, of the General Provisions shall

be deleted. In addition, the contractor's

signature shall be obtained on DD Form
1155r,

- - » -

(xxi) At the conlracting officer’s
discretion, the clause, Duty-free Entry—
Qualifying Country End Products and
Supplies, at 252.225-7008 may be used
(see 225.605(a)(S-72)).

3. Section 213.5056-3 is added to read
as follows:

213.505-3 Standard Form 44, Purchase
Order—Invoice—Voucher.

(b){1) The $2.500 limitation applies to
all purchases except for aviation fuel
and oil purchases which will not exceed
$10,000.

PART 214—FORMAL ADVERTISING

4. Section 214.406-3 is amended by
redesignating the introductory text of
paragraph (e} as (e){1), redesignating the
existing paragraphs (e}(1) through [e}(8)
as (e)(1)(i) through (e}(1)(viii), revising
redesignated paragraphs (e){1) (iv), (vi),
(vii), and (viii), and adding paragraph
{2){2) to read as follows:

214.406-3 Other Mistakes Disclosed
Before Award.

(exl, ..

(iv) Defense Logistics Agency: The
General Counsel and Assistant General
Counsel.

(vi] Defense Communications Agency:
The General Counsel.

(vii) Defense Nuclear Agency: The
General Caunsel.

(viii) Defense Mapping Agency: The
General Counsel,

{e)(2) Authority to elect rot to correct
a bid but to allow withdrawal when
clear and convincing evidence
establishes only the existence of the
mistake may be delegated, without
power of redelegation, to any procuring
activity having legal counsel available.
Any case involving evidence thal is less
than clear and convincing shall be
processed under FAR 14.406-3(d) and
paragraph (1) above.

PART 217—SPECIAL CONTRACTING
METHODS

5. Section 217.7104 is amended by

revising paragraphs (a)(22), (23), (b){4),
(5). (7), (8), and (27) to read as follows:

217.7104 Contract Clauses.

(a) L

{22) 252.217-7121 Authorization and
Consent.

(23) 252,217-7122 Notice and
Assistance Regarding Patent and
Copyright Infringement,

(b] LR

(4) 252.217-7203 Patent Indemnity.

(5) 252.217-7204 Filing of Patent
Applications.

(7) 252.217-7280 Reporting and
Refund of Royalties.

(8) 252.217-7207 Rights in Data and
Computer Software.

(27] 252.217-7226 Required Sources
for Jewel Bearings and Related [tems.

- . . -

PART 225—FOREIGN ACQUISITION

8. Section 225.302 is amended by
revising paragraph {a)(S-71) to read as
follows:

225.302 Policy.

(a) L

{S-71) Real Property Construction,
Repair, and Maintenance.

(1) Contracis for construction, repair,
and maintenance of real property
outside the United States will, fo the
extent required by DoD Directive,
specify that U.S. materials will be used.
or that Covernment materials and
equipment will be furnished, only when
the cost of the U.S. items {including
costs associated with transportation and
handling) does not exceed the cost of

. acceptable foreign items plus 50 percent.

A differential greater than 50 percent
may be used when specifically
authorized in accordance with
departmental procedures,

(2) The evaluation referred to in (1)
above is normally accomplished in the
eslimating process prior to solicitation
for award of a real property
construction, repair or mainlenance
contract. This paragraph does not apply
to direct contracts for acquisition of
construction materials and equipment
for use outside the United States. The
procedures of 225.303 shall be used for
such acquisitions (also see 225.302(S~-
73)).

7. Section 2257103 is added to read as
follows:

2257103 Guarantee by Canadian
Government.

The Canadian Government
guarantees to the U.S. Government all
commitments, obligations, and
convenants of the Canadian Commercial
Corporation in connection with any
contract or order issued to said
Corporation by any contracting activily
of the U.S. Government. The Canadian
Government has likewise waived notice
of any change or modification which
may be made from time to time in these
commitments, obligations, or
convenants.

PART 231—CONTRACT COST
PRINCIPLES AND PROCEDURES

8. Section 231.105 is added to read as
follows:
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231.105 Construction and Architect-
Engineer Contracts.

(d)(2)(i)(A) When the contracting
officer cannot determine actual cost
data for both ownership and operating
costs for each piece of equipment, or
groups of similar serial or series
equipment, from the contractor's
accounting records, costs shall be
determined in accordance with the
Construction Equipment Ownership and
Operating Expense Schedule, published
by the U.S. Army Corps of Engineers,
unless another schedule is specified in
the contract. Costs otherwise
unallowable under this part shall not
become allowable through the use of
any schedule {see FAR 31.109(c)). For
example, a schedule must be adjusted
for Government contract costing
purposes if it is based on replacement
cosl, includes unallowable interest
costs, or uses improper cost-of-money
rates or computations,

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

9. Subpart 235.70, consisting of
sections 235.7000 through 235.7009, is
added to read as follows:

Subpart 235.70—Short Form Research
Contract

235.7000 Scope of Subpart.

This subpart prescribes procedures for
contracting for research on a cost-
reimbursement basis with educational
institutions or nonprofit organizations
within the United States whose primary
purpose is the conduct of scientific
research, when the basis for award is an
unsolicited proposal.

235.7001 Definitions.

(a) Educational institution means an
institution of higher learning providing
facilities for teaching and research and
authorized to grant academic degrees.

(b) Nonprofit organization—
organizations of the type described in
Section 501(c)(3) and (d) of the Internal
Revenue Code of 1954 (26 U.S.C. 501(c))
and exempt from taxation under Section
501(a) of the Internal Revenue Code (26
U.S.C. 501(a)), or any nonprofit seientific
organization qualified under a state
nonprofit organization statute.

() Research includes alt effort
described as research in 235,001
including that part of exploratory
development applicable to applied
research,

235.7002 Applicability.
(&) The procedures contained in this
subpart may be used for contracting:
(1) whenever the principal purpose is
the acquisition of research from an

educational institution or a nonprofit
organization; or

{2) when the work is to be
accomplished on a cost-reimbursement
basis;

(3) when the basis for award is an
unsolicited proposal; and

(4) when the contract requires the
delivery of designs, drawings or reports
as end items.

(b) When the circumstances in (a)
above are present, the Short Form
Research Contract (SFRC) may be used.
The SFRC shall not be used for any
purpose other than as described herein.

235.7003 Content of Unsolicited
Proposals.

Unsolicited proposals submitted for
award in accordance with these
procedures shall contain all the
information in FAR 15.505. A contract
may be awarded on the basis of the
unsolicited proposal exactly as
submitted or as subsequently amended
by the offeror, if the proposal contains
the information listed in (a) through (h)
below.

(@) In addition to the information
identified in FAR 15.505(b), a statement
of work in accordance with 235.005 and
FAR 35.005 and a breakdown on the
time, identifying man-days, man-months
or man-years to be devoted to the
contract by the principal investigator
and any associales (see FAR 35.015{a)).
A separate work statement which can
be incorporated by reference in the
SFRC is preferred.

(b) In addition to information
identified in FAR 15.505(c), the following
executed representations and
certifications and DD Form 2222-1;

(1) Organization Conflicts of
Interest—FAR 15.505(c)(6);

(2) Contingent Fee Representation and
Agreement—FAR 52.203-4;

(3) Certification of Nonsegregated
Facilities—FAR 52.222-21;

(4) Previous Contracts and
Compliance Reports—FAR 52.222-22;

(5) Affirmative Action Compliance—
FAR 52.222-25;

(6) Clean Air and Water Certification
(if proposal exceeds $100,000) in FAR
52.223-1;

(7) Insurance—Immunity from Tort
Liability—FAR 52.228-7. Offerors may
elect to submit the representations and
certifications on a one-time basis to
each contracting office. Such
representations and certifications would
be valid for all SFRC contract awards;
Provided, for each proposal submitted,
the offeror references the submission
and confirms in writing its validity for
the research proposal.

{c) A statement that the Government
may award a contract in accordance

with the procedures of this Subpart
235.70 as applicable.

(d) Identification of property, as
defined in 252,235-7005 showing, when
possible, the description or title and
estimated or known cost of each item,
For facilities only (FAR 45.301), the
offeror must include a statement as to
why it is necessary lo acquire these
items with contract funds and express in
writing his unwillingness or financial
inability to acquire the items with his
own resources. When special test
equipment or components are proposed,
individual items of less than $1,000 may
be grouped by category (FAR 45.307-2),
The description or title of all property
for which contract funds are requested
should be in sufficient detail to enable
the contracting officer to: :

{1} determine whether or not the
Government will furnish such property,
pursuant to 235,014, FAR 35.014 and
FAR 45.302-1 and,

(2) for property which may be
contractor-acquired (versus
Government-furnished)—

(i) accept it as advance notification
required by FAR §2.244-2; and

(1i) authorize acquisition at the time of
award,

{e) A Contract Pricing Proposal Cover
Sheet (SF 1411) or acceplable substitute.
Information for subcontracts listed in
FAR 52.244-2, subparagraph (b), shall be
as prescribed by that subparagraph.

(f) If the proposal includes data that
the efferor does not want disclosed for
any purpose other than evaluation, he
shall mark the title page and each
restricted sheet as prescribed by FAR
15,509, If the offeror grants permission to
the Government to have non-
Government evaluators review his
proposal, he should either make this
statement in his offer or check block A
on page 2 of the DD Form 2222-2.

(g) The offeror’'s proposal shall include
the following statement:

“This proposal incorporates by
reference, and makes a part thereof, all
applicable clauses in DFARS 252.235-
7005 in effect on the date of this
proposal or such other date as may be
mutually agreed upon.”

(h) The parties may also incorporate,
by mutual consent, any other FAR or
DFARS clauses which are determined to
be applicable because of the nature of
the particular acquisition.

235.7004 Contracting Procedures,

(a) The contracting officer may award
an SFRC resulting from an unsolicited
proposal when the requirements of FAR
15.505 and 235.7003 are satisfied, and
noncompetitive award is appropriate
under 215.507 and FAR 15.507
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(b) Contracts resulting from
unsolicited proposals may be affected
by using the procedures in either (c) or
(d) below, as appropriate.

(c) When the unsolicited proposal,
either as submitted initially, or as
amended in writing by the offeror, is
satisfactory to the Government, the
proposal should be accepted by the
contracting officer and a contract
formed by incorporating the entire
proposal by reference, or by
incorporating the statement of work by
reference and executing the SFRC,

(d) When acceptance of the entire
proposal is not considered
sdvantageous to the Government, the
contracting officer should use such parits
of the unsolicited proposal as are
considered appropriate, either by actual
attachment or incorporation by
reference, to develop a contract for
execution by both parties. In this event,
the SFRC shall be executed by the
contractor prior to signature by the
Covernment.

(e) Modifications shall be effected by
use of the DD Form 2222.

(f) The offeror may offer options to the
GCovernment or the parlies may agree to
options to conduct research effort
beyond the initial research program
proposed. The initial dollar amount and
period of performance specified at the
time of award shall not include the cost
and period of the options. The cost and
period of such options shall be
separately identified. The option may be
exercised by the Government by
unilateral modification of the contract.

() The policy and background
regarding vesting of title in property to
organizations defined in 235.7001 are set
forth in 235.014 and FAR 35.014. Title to
property which is not vested in the
contractor or for which the
determination regarding vesting of title
is deferred shall be identified in the DD
Form 2222,

(h) By submission of his propesal
pursuant to this subpart 235.70, the
offeror must agree to be bound by all
lerms and conditions of the resulting
contract

2357005 Advance Payments.

SFRCs awarded to institutions and
organizations authorized to receive
advance payments in accordance with
subpart 2324 and FAR Subpart 324,
shall be clearly marked to read
"ADVANCED PAYMENT POOL
CONTRACT PURSUANT TO
ATTACHED PAYMENT PROVISION."

2357006 Methods of Funding.

SFRCs may be fully or incrementally
funded in accordance with departmental
procedures. If incrementally funded, the

SFRC shall specify the total estimated
cost for the full period of the research
program, both funded or unfunded, and
the amount of funds currently obligated.
For the purpose of establishing the
period covered by the incremental funds
available, the funds available will be
prorated by dividing the number of
months into the dollars available, If this
method is not acceptable, the offeror
shall specify an alternate method of
establishing the time period.

235.7007 Proposal Format. >

Contractors are encouraged to use DD
Form 2222-2 in the submission of
research proposals for SFRC awards. .
Use of this format will promote
consistency in award procedures among
DoD funding agencies and expedite the
award of the SFRC,

2357008 SFRC Clauses.

(a) The clauses in 252.235-7005 are
applicable to all SFRC awards of $10,000
or more as of the date of the offeror's
proposal, unless such date is modified
by mutual agreement. Such modification
may be included in the offeror's
proposal or may be specifically
identified in the contract document.
Inclusion of the change in the contract
document will necessitate execution of
the contract by the signature of both
contracting parties.

(b) Uniform contract clauses to be
used in Short Form Research Conlracts
(SFRCs) with educational institutions
and other nonprofit organizations are
set forth in 252.235-7005.

(¢) For purposes of this subpart.
“contract action” is defined as the
amount of the initial contract of the
amount of a modification for new
procurement to the contract. It does not
include the amount of any unexercised
options.

(d) Clauses specified in 252.235-7005
are considered part of the General
Provisions of an SFRC unless
inapplicable in accordance with the
conditions set forth at the clause
citation.

(e) SFRC awards of less than $10,000
shall identify the clauses in 252.235-7005
which are not applicable when the
contract amount is under $10,000.

235.7009 Price Negotiation Memorandum,

The price negotiation memorandum
(FAR 15.808/DFARS 215.808) shall
include information necessary for
appropriate contract administration.
Included, for example, will be a
statement as to whether FAR clause
52.215-30 or 52.215-31 is applicable
(Facilities Capital Cost of Money
clauses).

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

10. Section 252.235-7005 is added to
read as follows:

252.235-7005 Short Form Research
Contract Clauses.

As prescribed in 235.7008(b), insert the
following clauses in SFRC awards to
educational institutions and nonprofit
organizations. The clauses set forth
below are incorporated with the same
force and effect as if set forth in full
Clauses with a single asterisk (*} are
applicable to educational institutions
only. Clauses with a double asterisk (**)
are applicable to nonprofit institutions
only. For awards where the amount is
less than $10,000, the inapplicable
clauses shall be identified in the
contract.

Definitions. FAR 52.202-1.

Assignment of Claims. FAR 52.232-23
Alternate I.

Disputes, FAR 52.233-1.

Equal Opportunity. FAR 52.222-28. Alternate
1 shall be added as a special provision
when applicable per Alternate |
instructions.

Officials No! to Benefit. FAR 52.203-1.

Covenant Against Contingent Fees. FAR

52.203-5,

Notice and Assistance Regarding Patent and
Copyright Infringement. FAR 52.227-2
(applicable only if amount of contract
action exceeds $25,000).

Affirmative Action for Special Disabled
Veterans and Vietnam Era Veterans. FAR
52.222~-35. ]

Utilization of Small Business Concerrms and
Small Disadvantaged Business Concerns.
FAR 52.218-8.

Examination of Records by Comptralier
General. FAR 52.215-1.

Convict Labor. FAR 52.222-3.

Utilization of Labor Surplus Ares Concerns,
FAR 52.220-3 (applicable only if contrect
action exceeds $25,000),

Audit—Negotiation. FAR 52.215-2.

Excusable Delays. FAR 52.249-14.

Termination for the Convenience of the
Government [Educational and Other
Nonprofit Institutions). FAR 52.248-5
(applicable as set forth in clause preamble).

Authorization and Consent. FAR 52.227-3,
and Alternate L. FAR 52.246-9,

Government Property (Cost-Reimbutrsement,
Time and Material, or Labor-Hour
Contracts). FAR 52.245-5 and Alternate |

Affirmative Action for Handicapped
Workers. FAR 52.222-36.

Subcontracts Under Cost-Reimbursement and
Letter Contracts. FAR 52.244-2.

Allowable Cost and Payment, FAR 52.216,

Rights in Technical Data and Computer
Software. {See 252.227-7013 of this
Supplement.)

Identification of Technical Datu. (See
252.227-7029 of this Supplement.)

Restrictive Markings on Technical Dats. (See
252.227-7018 of this Supplement.)
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Insurance—Liability to Third Persons. FAR
52.228-7. Alternates 1 or I apply under the
circumstances set forth herein.

Government Supply Sources. FAR 52.251-1.

Preference for United States—Flag Air
Carriers. FAR 52.247-63.

Patent Rights—Retention by the Contractor
{Short Form). FAR 52.227-11.

Palents—Subcontracts. 252.227-7034.

Competition in Subcontracting. FAR 52.244-5
(applies only if contract action exceeds
§25,000).

Utllization of Women—Owned Small
Businesses. FAR 52.210-13 (applicable or}ly
if contract action exceeds $25,000).

Payment for Overtime Premiums. FAR 52.222-
2. (Note: The word “zero” is inserted in the
blank space indicated by an asterisk.
Clause applicable only in contracts over
$100,000,)

Care of Laboratory Animals. 252.235-7003.

Limitation of Cost. FAR 52.232-20 (applicable
only when contract action is fully funded).

Limitation of Funds. FAR 52.232-22
[applicable only when contract action (s
incrementally funded).

Clean Alr and Water, FAR 52.223-2
(applicable only if contract action exceeds
the dollar amount set forth in the preamble
to the clause).

Overseas Distribution of Defense
Subcontracts, 252.204-7005 (applicable only
when contract action exceeds $500,000 or
when any modification increases contract
amount to more than $500.000),

Gratuities, FAR 52.203-3,

Certification of Requests for Adjustment or
Relief Exceeding $100,000. 252.233-7000
{spplicable only if contract action exceeds
§100,000).

Ordering From Government Supply Sources.
(See 252.251-7000 of this Supplement.)

*Predetermined Indirect Cost Rates. FAR
52.216-15 (applicable only when the
contractor has an executed negotiation
agreement with the cognizant contract
administration office).

**Limitation on Withholding of Payments.
FAR 52.232-9,

**Notice of Intent to Disallow Costs. FAK
52.292-1.

**Subcontractor Cost or Pricing Data. FAR
52.215-24 (applicable only if contract action
exceeds $500,000),

**Technical Data—Withholding of
Payment, (See 252,227-7030 of this
Supplement.)

**Fixed Fee. FAR 52.216-8 (applicable only
in cost-plus-fixed-fee contracts),

**Price Reduction for Defective Cost or
Pricing Data, FAR 52.215-22 {applicable only
if contract action exceeds $500,000).

**Cos! Accounting Standards, FAR 52.230-
3 {applicable only if contract action exceeds
$100,000 and the contract is not exempt per
FAR 30.301).

**Disclosure and Consistency of Cost
Accounting Practices. FAR 52.230-5
(applicable only if contract action exceeds
$100,000 and the contract is not exempt per
FAR 30.301).

**Administration of Cost Accounting
Standards. FAR 52.230-4 (applicable only if
contract action exceeds $100,000 and the
contract is not exempt per FAR 30.301).

**Changes—Cost-Reimbursement. FAR
52.243-2 and Alternate V.

**Facilities Capital Cost of Money. FAR
52.215-30 [applicable as set forth in the
clause).

**Waiver of Facilities Capital Cost of
Money. FAR 52.215-31 (applicable as sl
forth in the clause).

**Termination [Cost-Reimbursement). FAR
52.248-6 (applicable only to cost-plus-fixed-
fee contracts).

**Excusable Delays. FAR 52.249-14
(applicable only to contracts to which FAR
clayse 52.249-6 "Termination (Cost-
Reimbursement)” is applicable)

Work to be Performed.

WORK TO BE PERFORMED (AUG 1983)

The Contractor shall perform research as
specified In the unsalicited proposal and
identified in the Short Form Research
Contract (SFRC) document.

(End of clsuse)
Acknowledgement of Sponsorship.

ACKNOWLEDGEMENT OF SPONSORSHIP
(APR 1984)

[a) The Contractor agrees that in the
release of information relating to an SFRC,
such release shall include a statement to the
effect that the project or effort depicted was
or is sponsored by the agency set forth in the
SFRC, and that the content of the information
does not necessarily reflect the position or
the policy of the Government, and no official
endorsement should be inferred,

(b) For the purpose of this clause,
information includes news releases, articles,
manuscript, brochures, advertisements, still
and motion pictures, speeches, trade
association proceedings, symposia, etc.

{c) Nothing in the foregoing shall affect
compliance with the requirements of the
clause entitled "Security Requirements” (FAR
52.204-2), if such clause is a part of the
contract,

(End of clanse)
Publications.

PUBLICATIONS (AUG 1983)

Publication of results of the research
project in appropriate professional journals is
encouraged as an important method of
recording and reporting scientific
information. One copy of each paper planned
for publication will be submitted to the
Scientific Program Officer simultaneously
with its submission for publication. Following
publication, copies of published papers shall
be submitted to the Scientific Program
Officer, or to the other addresses in
quantities as may be directed by the
Contracting Officer.

(End of clause)
Reporting Requirements.

REPORTING REQUIREMENTS (APR 1984)

(a) Reporting shall be as specified in the
SFRC, Unless specified otherwise, reporting
requirements will include annual letter
reports for multiyear research programs and
a final technical report due within sixty (60)
days after the expiration date of the SFRC.

(b) The Contracting Officer, after
coordination with the Scientific Program

Officer, will specify the form and content of
the required reports. These requirements may
be furnished the Contractor as may be
mutually agreed,

(¢) Technical data and computer software,
as defined in 252.227-7013 shall be delivered
to the Scientific Program Officer. Unless
otherwise specified in the SFRC, these items
shall be delivered as part of the final
technical report.

{End of clavse)

Option to Extend the Term of the
SFRC.

OPTION TO EXTEND THE TERM OF THE
SFRC (APR 1884)

(a} If the Contractor’s proposal covers an
additional period(s) which could be treated
as an optional period(s), such additional
period(s) of research may be added to the
contract, at the option of the Covernment, by
the Contracting Officer’s giving wrilten notice
exercising such option{s) at anytime during
the performance period specified in the
contract or any extensions thereof,

(b} If the Covernment exercises an option,
the Contractor agrees o the following:

(i) to comply with the applicable clauses
listed in the SFRC; and

{ii) to comply with the policies and
regulations for the SFRC as set forth in
Subpart 235.70.

(End of clause)
Contractor-Acquired Property.

CONTRACTOR-ACQUIRED PROPERTY
(APR 1984)

(a) As used in this clause, “property” is us
defined in subparagraph (b){1) of the clause
of this contract entitled “Title to Contractor-
Acquired Property” which has been
specifically identified in the Contractor's
proposal which is the basis for award or
modification.

{b) The identification and description in the
Contractor's proposal of property to be
Contractor-acquired may be accepted by the
Contracting Officer as advance notification
required by subparagraphs {a) and (b) of the
clause of this contract entitled “Subcontracts
Under Cost-Reimbursement and Letter
Contracts” [FAR 52.244-2).

(c) Award of this contract, and
modifications thereto, shall constitute the
written consent of the Contracting Officer,
required by subparagraph (c) of FAR 52.244-
2, to acquire property identified in the
Contractor's proposal, except for those items
specifically identified in the contract as
required by Block 27A of the DD Form 2222,

[d) The decision to approve subcontracts
for acquisition of items listed in Block 27A of
the contract will be made subsequent to
award of the contract or modification
pursuant to FAR 52.244-2,

(End of clause)
Title to Contractor-Acquired Property.

TITLE TO CONTRACTOR-ACQUIRED
PROPERTY (APR 1984)

(@) This paragraph implements
subparagraph (c)(4) of the clause of this
contract entitled “Government Property
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(Cost-Reimbursement, Time and Material, or
Labor Hour Contracts)" and FAR 35.014,

(b) For purposes of this paragraph,
“property” is all nonexpendable tangible
personal property, except material:

(1) as described in FAR 45.101, including
‘ADPE defined in FAR 31.001 and facilities
defined in FAR 45.301; and

(2) which is acquired with funds available
for the conduct of research; and

(3) For which the Contracting Officer has
authorized acquisition by the Contractor: (i)
u! the time of award of the contract or
modification as provided in 252.235-7005; or
(i) subsequent to award pursuant to the
Subcontracts clause of this contract.

(c) Title to all property having an
acquisition cost of $1,000 or more which is
specifically identified in the Contractor’s
proposal shall vest in the Contractor without
further obligation to the Government, unless
the determination regarding vesting of title is
deferred until after acquisition. Property for
which the determination regarding title is
deferred shall be identified in Block 27B of
DD Form 2222, and title to such property shall
vest in accordance with the provisions of [d)
below,

(d) Title to all property having an
acquisition cost of $1,000 or more which was
not specifically identified in the Contractor’s
proposal, or for which the determination
regarding title is deferred pursuant to (c)
nbove, shall vest as follows:

(1) in the Government pursuant to FAR
35.014; or

(2} in the Contractor: or

{3) in the Contractor subject to the right of
the Government to direct transfer of the title
back to the Government or third parties. This
right may be exercised at anytime up to and
including the twelfth (12th) month after
completion or termination of the contract.
The Government may at anytime remove an
item of property from this category and
transfer title to the Contractor without right
of the Government to direct transfer of the
title back to the Government or to third
parlies.

(¢) Transfer of title back to the Government
or third parties shall not be the basis for any
claim by the institution. The provisions of the
clause of this contract entitled “Government
Property (Cost-Reimbursement, Nonprofit)"
apply to any changes in property.

(T) Until title to property acquired with
funds made available under this contract has
been vested in the Contractor, without right
of the Government 1o direct transfer of the
title back to the Government or third parties,
it shall be considered Government Property
and subject to the provisions of FAR 52.245-5
and Alternate L

() The Contractor shall furnish the
Contracting Officer a list of all property
having an acquisition cost of $1,000 or more
acquired under this contract, to which title
has not been vested in the Contractor, within
forty-five (45) days following the end of the
calendar year of the Contractor's fiscal year
during which such property was acquired.

{End of clause)
Research Responsibility.

RESEARCH RESPONSIBILITY (APR 1684)

[a) The Contractor shall bear responsibility
for the conduct of the research specified in
the Contractor's unsolicited proposal
identified in the SFRC. The Contractor will
exercise judgment in attaining the stated
research objectives within the limits of the
terms and conditions of the SFRC; Provided,
however, that the Contractor will obtain the
Contracting Officer's approval to change the
Statement of Work. Consistent with the
foregoing, the Contractor shall conduct the
work as set forth in his proposal and
accepled by the contract award.

(b) When the decision to enter into the
SFRC is based upon the principal
investigator's knowledge of the field of study,
and his capabilities to manage the research
project in an effective and productive
manner, the principal investigator identified
in the unsolicited proposal shall be
continuously responsible for the conduct of
the research project, and shall be closely
involved with the research efforts.

(c) The Contractor shall advise the
Contracting Officer if the principal
investigator(s) Identified in the SFRC plans to
devote substantially less effort to the work
than set forth in the proposal.

(d) The Contractor shall obtain the
Contracting Officer's approval prior to
changing the principal investigator(s)
identified in the proposal.

(End of clause)

Restriction on Printing.

RESTRICTION ON PRINTING (AUG 1883)

The Government authorizes the
reproduction of reports, data, or other written
materials, if required; Provided. the material
produced does not exceed 5,000 production
units of any page, and items consisting of
multiple pages do not exceed 25,000
production units in the aggregate. The
Contractor shall obtain the express prior
wrilten authorization of the Contracting
Officer to reproduce material in excess of the
quanlities cited above.

(End of clause)

Congract Items Requiring
Experimental, Developmental or
Research Work.

CONTRACT ITEMS REQUIRING
EXPERIMENTAL, DEVELOPMENTAL OR
RESEARCH WORK (AUG 1883)

For purposes of deffing the nature of the
work and the scope of rights in data granted
to the Government pursuant to the Rights in
Technical Data and Computer Software
clause of this contract, it is understood and
agreed that the work to be performed under
this contract requires the performance of
experimental, developmental, or research
work. This clause does not constitute a
determination as to whether or not any data
required to be delivered under this contract
Lalls within the definition of limited rights

Ate.

(End of clause).
Advance Payments.
ADVANCE PAYMENTS (AUG 1983)

Advance payments shall be made under
this contract pursuant to the advance

payment pool agreement between the
Contractor and one or more Military
Departments applicable to this contract, in
effect as of the date of this contract. If such
an agreement is not in effect as of the date of
award of this contract, the Contractor will be
paid in accordance with the clause of this
contract entitled “Allowable Cost and
Payment."

(End of clause)

11. Sections 252.252-7000 through
252.252-7003 are added to read as
follows:

252.252-7000 Simplified Supply Contract
Required Clauses.

The following clause for fixed price
supply contracts may be used only by
contracting offices authorized by their
Department to use the test procedures of
the DoD Contract Simplification Progam:

SIMPLIFIED SUPPLY CONTRACT
REQUIRED CLAUSES (APR 1984)

The clauses se! forth below by reference
are incorporated herein with the same force
and effect as if set forth in full.

FAR or DoD
Title and date %
Definitions (APR 1984) ... 2. 52.202-1
Ofticials Not 10 Baneft (APR 1684). . 52 203-1
Gratuites (APR 1984) s 522033
Covenant Against Contingont Fees (APR

1984) 52.203-5
New Material (APR 1984) i $2.210-5
Used or R dboned Mater Oual

Inyentory, and Former Government Sur.

phas Property (APR 1884) i 4 52.210-7
P e 1 (APAR

1684) 522128
Varation in Quantity (APR 1984) ... 52212-9
Utlization of Smell Business Concemns and

W D g A Besak Cx

(APR 1584) 52210-8
Utizasion of Labor Surplus Ares Concemns

(APR 1084) o isisne = >t 522203
Notice 10 the Government of Labor Dis-

Putes (APR 1984) . i 52.222-1
Corvict Labor (APR 1984) i vmrsrmn 52.222-3
Walsh-Healoy Pudiic Contract Act (APR

1964) et orea s 52222-20
Equal Opportunity (APR 1084) . e §2222-26
Atfrmalive Action for Special Disabled and

Vietnam Era Velerans (APR 1984) ... - 52222-35
Affenatve Action for Handicapped

AP 1984) it ressrsomsisimed 52222-58
Buy American Act, Trade Agreements Act

and the B of Pay Progr

(APR 1984) 252225-7006
Fodoral, State, and Local Taxes (APR

)| ) PR LSRN RIS £2229-3
Paymonts (APR 1984) 522321
Discounts for Prompt Payment (APR 1984)... 52232-8
Intorest (APR 1984) e} 52.232-17
Assignment of Cisima (APH 1984) ... s2232-0
trvoices {OCT 1982 —oid 25223247000
Disputes (APR 1984) it 52231
Changes (APR 1984) .. £2.2431
C ctor & ction Rog (APR

1984) AL 622451
Inspaction of Suppbes—Fixed Price (APR

1984) —tre 52.245-2
Responsitdtion for Supples (APR 1964) . 52.248-168
T for C : of the Govam-

munt (Foed Price) (APR 1984) .. 52249-2
Detaull (Fived Price Supply and Senice)

(APR 1984) — 522498
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[End of clause) e and ke FAR 253.303-70-DD-2222-2 DD Form 2222-2:
woveen  Short Form Research Contract Research

252.252-7001 Simplified Services Contract Proposal (Page 2)
Required Clauses. Uncossarly Ehborate m e~ i v

The following clause for fixed price xem 1089 2151 g%"’-m oF
services contracts may be used only by toos APA 1984) . ¥ 522158
contracting offices authorized by their Suomisson ot Ofiars (APR T084) 522159 270.101 [Amended]
EIEPS"D'"‘(’:"' fo “”su"e "97_' procedures of " Uon oy sl Az e 13. Section 270.101 is amended by

e DoD Contract Simplification e e o] 2% 44ding “(see also Subpart 270.4)" at the
Program: il o neaadiao s2215-u  end of the introductory text of
SIMPLIFIED SERVICES CONTRACT Contract ware PP 0dy | sesvew Paragraph (b) and removing the last
REQUIRED CLAUSES (APR 1984) Ordor of Procadence (APR 1064)_______| 3221548  sentence qf pamgrapl} (b)(5).

The clauses set forth below by reference 1.4.iSechon 270.:(1! '898':‘2“‘,&: by
are incorporated herein with the same force (End of provision) ;el\;ls ng' paragraph (e)(9) o read as
and effect as if set forth in full. -

252.252+7003 Simplified Supply snd Scope of Subpart
= T o Services Provisions (Advertised). ?70"0,0 g °' A
e »_ppiement clausn The following soliciation provision for (@) **
o miei : fixed-price advertised contracts maybe '™ = =

g""""_ rri gl st ooy m“ xay used only be contracting offices ]
o‘-m 1984) WT ,mf), s:m; authorized by their Department to use (9] Logistics systems which provide
Covanant Contingent Foos the test procedures of the DoD Contract  direct support to operating forces or

(APR 1984) id 52.203-5 Simplification Program: provide direct support to maintenance of
R R e weapans systems (e.g., organic supply,

Business Concerns (APR 1984)__ s2ziws  SIMPLIFIED SUPPLY AND SERVICES software support facilities for weapon
Ustugon “w‘;"""ms;"" . N PROWS'QNS (ADVERTISED) (ATR 1986) systems, etc,). Thig does not include
ST e o T oty o ytansspporincriec,
Comvict Labar (APR n)uy '''''' = s2222.3 same force and effect as if set forth in full, accounting, Y B

DAR 207-103.16(a)

DAR 207-10G-16(8)
52272-2%

b, S SCEIPIN 50222.38
Afrmatvo Acuon for Handicapped

Workers (APR 1984, 82.222-%¢
Sorvico Contract Act of 1968 UAN

1084) DAR 207-1903.41(s)
Fodersl, State, and Locel Texes

PR 1084) . 22293
Payments (APR1984)___ . 522521
Dscounts  for  Prompt  Payment

AP Il Q2228
Intevest (APR 1984) ... 5223217
Assigrement of Ciatms (APR 1084) | 52232-23
lovolces (OCT 1962y 252.232-7000
Disputes (APR 1884) . 522331

Arernate N

APR 1004). o §2.243-1
Inspection of Services—Fred Prce

APRI1SSY). 822464
Dotault  (Fined-Price Supply and

Sorvice) (APR 180¢) | 22498
(End of clause)
252.252-7002 Simplified Supply and

Provisions (Negotiated).

The following solicitation provision
for fixed-price nego